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CneumnanbHas ceccus Me)KI'IpaBVITeﬂbCTBeHHOFO KoOMuUTeTa no
MHTeﬂﬂeKTyaanOﬁ COOCTBEHHOCTU, FreHETUYECKNM pecypcam,
TPaANUUNOHHbLIM 3HAHUAM U (boannopy

XeHeBa, 4-8 ceHTAb6pA 2023 roaga

OBHOBJIEHHBLIV OTYET O TEXHUYECKOW 3KCMEPTU3E NMPOEKTOB
AOKYMEHTOB BOUC, NMOCBALWEHHBIX TEHETUYECKNM PECYPCAM,
TPAOVMUMNOHHBLIM 3HAHNAM N TPAOWLUUOHHBIM BBIPAXEHUAM KYJIbTYPbI,
MO KMOYEBbLIM BOMPOCAM, KACAIOLMMCA MHTENNEKTYAIIBHOMN
COBCTBEHHOCTW, B KOHTEKCTE MNMPAB YEJIOBEKA, NMPUHAONEXXALLNX
KOPEHHBIM HAPOJAM

HokymeHm nodzomoeneH Cekpemapuamom

1. TpwusHaB 3Ha4MMOCTb AoKyMeHTa «OT4eT O TEXHNYECKON IKCNepTU3e NPOEKTOB
AokymeHToB BOWC, NocBSLLEHHbIX FeHeTUYECKUM pecypcam, TPaaULMOHHBIM 3HaHUAM U
TPaAVLMOHHBIM BbIPaXeHUAM KyIbTypbl, NO KMOYEBbIM BONPOCaM, KacarLmnmcs
nHtennektyansHon cobcreeHHocTu» (WIPO/GRTKF/IC/29/INF/10) («OT4yeT 0 TexHu4eckomn
aKCnepTu3e»), NoAroToBneHHoOro npodeccopom [hxkenmcom AHaen, aKCNepToM M3 Yncna
npeacTaBuTenen KOpeHHbIX Hapoaos, Ana paboTel MexnpasuTenscTBeHHoro kommteta BOVC
NO UHTENMeKTyanbHON CO6CTBEHHOCTU, FeHETUYECKUM pecypcaMm, TPagULMOHHBIM 3HAHUAM U
donbknopy («KomuteT») n cecbinasice Ha pekomeHgaumio NoctoaHHoro popyma OpraHumsauum
O6beauHeHHbIX Hauwuin no Bonpocam kopeHHbix HapoaoB (MPOOHKH), BbiHeCeHHYo Ha ero
18- ceccum B 2019 r., KomuteT Ha cBoen 40-1 ceccum npocun CekpeTtapmat gaTb NOpyYEHME,
B pamMKax MMEILLMXCH pecypcoB, O MOArOTOBKE 3KCNEPTOM U3 Yucna npeactaButenen
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KOpPEHHbIX Hapo4oB OOHOBIEHHOro oT4eTa 06 3TON TEeXHMYECKOM aKcnepTn3e Ansg
paccMoTpeHns KommTeToM B TeyeHne AByxroanyHoro nepuoga 2020-2021 rr.t

2. B cooTteeTcTBMM C yKa3zaHHbIM pelleHreM r-xe Hese KonnuHre, gupektopy CoeTta
YnpaBneHus xunuwHoro obyctpornctasa abopureHoB Hosoro KOxHoro Yanbca npu
[enaptameHTe ceMenHbIX U MyHULMNANbHbIX yenyr ABCTpanun, n r-Hy dnundypaxe Jlantavka,
cTapLuemy npenogasaTento u pykosogutento OTgena HayvHbIX nccnegoBaHuin YHUBepcuteTa
Tymaunnum (r. Makymnpa, O6beamHeHHas Pecnybnuka TaH3aHus), 66110 NopyyYeHo NoaroToBUTL
OGHOBMEHHBIM OTYET O TEXHNUYECKOW 3KCMEPTM3E, KOTOPbLIN 3aTEM MpOLLEn crienoe
peLeH3MpoBaHMe ABYMS aKCnepTammn N3 Yncrna npeacraBmTeniel KOpeHHbIX HapoaoB.
OOBHOBNEHHBIN OTYET O TEXHUYECKOW IKCNEPTU3E NOArOTOBMNEHHbIN NPUBIIEYEHHbIMU
aKcnepTamMun u3 ynucna npeacraBuTenen KOPeHHbIX HAPOAOB, COAEPXKUTCS B NPUNOXKEHUN K
HacTosieMy AOKYMEHTY.

3. Komumemy npednazaemcsi
MPUHSMb K C8€OEHUIO MPUIIOXKEHUE K
Hacmosiuemy OOKyMeHmy.

[MpunoxeHne cnenyeT]

1 Cwm. PeweHus 40-ii ceccun KomuteTa, cTp. 3.
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OGHOBNEHHbIN OTYET O TeXHUYECKON IKCNepTu3e NpoeKkToB AokymeHToB BOUC,
NOCBALWEHHbIX FeHETUYECKMM pecypcam, TPaAULNOHHbIM 3HAHUAM U TPaAULIMOHHbLIM
BbIpaXeHUAM KyJnbTypbl, NO KIMO4YEBbIM BONPOCaM, KaCaloWMMCA UHTENSIeKTyanbHoOMN
COOBCTBEHHOCTH, B KOHTEKCTE NMpaB YeroBeka, NpMHagnexawmx KOpeHHbIM Hapogam

-1 Onudpypaxa Jlantauvka u r-xa Heesa KonnuHrc

NCTOPUA BOMNPOCA U BBEOEHUE

1. B xoge 18- ceccum MoctosHHoro dopyma OpraHmsaumm O6beguHeHHbIX Hauun no
Bonpocam kopeHHbIx HapogoB (MPOOHKH), npoxogmewen ¢ 22 anpensa no 3 masi 2019 roga,
MPOOHKH pekomeHaoBan BcemmnpHoM opraHM3anmmn MHTENNEKTyanbHOM cCO6CTBEHHOCTM
(BOWC)? npueneyb 1 onnaTuTb YCNyru aKcrnepTa U3 Yncna KopeHHbIX HapoaoB Ans NoAroTOBKM
0BGHOBMNEHHOM BEPCUMN OTYETa O TEXHUYECKOMN IKCNEepPTU3E NPOEKTOB AOKYMEHTOB
MexnpasutenbctBeHHOro kommteta BOUC no nHtennektyanbHom cO6CTBEHHOCTU U
reHeTM4YecKMM pecypcam, TpaauUMOHHbIM 3HaHUaM 1 donbkropy (MKITP), nocBsLeHHbIX
reHeTuvecknm pecypcam (I'P), TpagnumnoHHbiM 3HaHuaM (T3) 1 TpaguUMOHHBIM BblPaXKEHUAM
KynbTypbl (TBK) B KOHTEKCTE NpaB YernoBeka, NpuHaanexaimx kKopeHHbIM Hapogam («OTyeT o
TEXHUYECKON IKCnepTmaer), noarotosneHHoro B 2014 rogy npodeccopom Ixerimcom AHaen?®,

2. NMOOOHKH pekomeHgoBan nogroToBUTb OOHOBIEHHLIN OTYET O TEXHUYECKOW 3KCNEPTU3E
«ONa OTPaKEHUN TEKYLLMX BOMPOCOB, yaenvmB 0coboe BHUMaHNE TakuM NOHSATUAM, Kak
"GanaHc" n "obLecTBeHHOE JOCTOSAHME", N BONPOCY O TOM, Kak OHW MOTYT MPOTUBOPEYNTb
npaBaM YenoBeKa, MPUHAANEXaLLMM KOPEHHBIM HApoA4aM U X 0ObIYHOMY MpaBy, a Takke
0653aTenbCTBY YYUTHIBATL M cobnoaaTth Npasa YenoBeka B pabote BONC»*. 3anpoLueHHbIN
OBGHOBMNEHHbIN OTYET O TEXHMYECKOM SKCMEPTU3E COAEPKNUTCS B HACTOSILLEM OTHETE.

3. OTyeT 0 TEXHMYECKOWN SKCNEPTM3E, MOArOTOBIIEHHLIN Npod)eccopom AHaen — 3To
AOKYMEHT, MMEIOLLNIA HEMNPEXOOALLYIO TEOPETUYECKYIO N MPAKTUYECKYHO 3HAYUMOCTb C TOYKU
3peHMsa UCCNedoBaHNs CBA3EN MeXOy OXpaHOW MHTENNEKTyarnbHON COBCTBEHHOCTH N NpaBaMun
Yyenoseka, NpMHaaIeXalmmMmn KopeHHbIM Hapogam. B Hem o6oCHOBbIBaeTCs KnoveBas porib
cornacusi KOpeHHbIX HapoaoB Ha aoctyn K ux T3, TBK u I'P kak npeaBaputenbHOro ycnosus
NpeaocTaBneHns Takoro aocTynas.

4.  Takum obpasom, AaHHbIi OBHOBMNEHHBIN OTYET O TEXHUYECKOW SKCMEPTU3E OCHOBAH Ha
paboTte npodeccopa AHas, BbinonHeHHOW no 3anpocy NPOOHKH. Tekyline NpoeKTbl TEKCTOB
MKIP no T3, TBK n 'P paccmaTtpuBaloTcs B HEM B KOHTEKCTE NpaB YerioBeka, npuHagnexaiimx
KOPEHHbIM Hapogam, NyTemM aHanu3a BO3MOXHbIX MPOTMBOPEYNA MeXAY TaKUMU MOHATUSIMU,
Kak «6anaHc» 1 «obLeCcTBEHHOE OOCTOSAHMNEY, a Takke «ba3sbl JaHHbLIX», K MHOTOYPOBHEBbLIN
noaxoa» n «TpeboBaHMs B OTHOLLEHUN PaCKpbITUA MHGOPMaLUNY, N NpaBaMn YeroBeKa,
npvHagnexawmumMm KOpeHHbIM Hapo4aMm, pacCMOTPEHHbIMU B OTYeTE O TEXHUYECKON
aKkcnepTuse, NoarotToeneHHoMm npodeccopom [xernmcom AHaen.

2 MocTosHHbIN hopym Opranmnsauun O6begmHeHHbIX Hauun no Bonpocam KOPeHHbIX HAapOAOoB, OT4YeT 0 18-i
ceccuu, E/2019/43 43-E/C. 19/2019/10. Cm. nyHkT 10 gOKyMeEHTa, pa3MeLLEeHHOro no agpecy:
https://www.un.org/development/desa/indigenouspeoples/news/2019/06/18-session-report/.

3 DokymeHT WIPO/GRTKF/IC/29/INF/10, pa3meLLeHHbIn No agpecy:
https://www.wipo.int/edocs/mdocs/tk/ru/wipo_grtkf ic_29/wipo_grtkf ic 29 inf 10.pdf.

4 OokymeHT E/2019/43- E/C.19/10, nyHkT 10.

5 OokymeHt WIPO/GRTKF/IC/29/INF/10, nyHkT 11.
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5. C TOYKM 3peHnsa CTPYKTYpbl AaHHbIM OBHOBNEHHLIN OTYET AeNUTCA Ha Tpu Yactu. [lepsas
YyacTb oxBaTblBaeT 0OHOBMEHHbIN 0630p npoekTos cTatet MKIP no T3® n TBK’. BTopas 4acTb
BKMOYaeT 0OHOBMEHHLIN 0630p «CBOOHOIO JOKYMEHTA, KacatoLLEerocs HTENEKTyanbHON
cobcTtBeHHOCTU 1 P» (ganee «CBoAHbIM OKYMEHT»), U «[1poekTa MexayHapoaHO-NpaBoBOro
AOKyMeHTa B 06nacTn nHTennektyanbHon cobctBeHHOCTU, P 1 T3, cBs3aHHbIX € [Py,
noarotosneHHbI MNpeacenatenem MKIP (nanee «TekcT MNpeacepatensi»)®. TpeTbsa YacTb
COOEPXMNT 3aKITUYNTENBHbIE COODPaXKeHUs!.

6. Bclo oTBETCTBEHHOCTL 3a coaepxaHue gaHHoro OGHOBMEHHOIO OTYeTa O TEXHNUYECKON
aKcnepTuse HecyT ero aBTopbl. OH HU B KOEW Mepe He oTpakaeT MHeHust CekpeTapuaTta
BOWC, rocypapcts-uneHos BOVC unu HabniogaTtenen.

YACTb 1: NMPOEKTbI TEKCTOB MKI'P NO T3 U TBK

O6GecneyeHune banaHca

7. MpyHUMn «6anaHca», NCNONb3yeMbI B CUCTEME OXpaHbl NPaB UHTENSEKTyarIbHON
CcOBCTBEHHOCTH, CO34aeT B3auMHbIe NpeumyLLecTBa Anst COGCTBEHHUKOB M Nonb3oBaTenen
oXpaHsieMbIX OOBEKTOB, B TOM YMCIE B MHTEpPEecax NOOLLPEHNss MHHOBALMIN 1 TBOPYECTBA.
CambIM SipKUM NPUMEPOM UCMONb30BAHMSA 3TOMO NPUHLUMNA B MEXAYHAPOAHO-NPaBOBbIX
AOKYMEHTaX CIy>XUT ero NnpumeHeHue B TekcTe ctatbn 7 CornawieHms BcemmpHon Toproeom
opraHu3aumm nNo TOproBblM acrnekTam npaB UHTennekTyansHon cobcteseHHocTn (TPUTIC).
Cratbs rmacut: «OxpaHa n obecnedeHne cobnogeHnsa npaB MHTENNEKTyanbHON
COBCTBEHHOCTU OOSMKHBI COAENCTBOBATL TEXHNYECKOMY NPOrpeccy v nepegade u
pacnpoCTPaHEHNIO TEXHOMOIMN K B3aUMHOW BbIroe Npou3BOAUTENEN U Nonb3oBaTernen
TEXHUYECKMX 3HaHUIN, CNOCOBCTBYSA CoLManbHO-3KOHOMUYECKOMY 6r1aroCOCTOSIHMIO 1
[AOCTWXeHUo 6anaHca npas 1 06A3aTenbCTB»®.

8.  3pecb Bo3HUMKaeT, ogHako, cepbe3Has npobrnema, cBA3aHHas C TEM, YTO MEXaHWU3MbI
NHTEeNNeKTyanbHOM CO6CTBEHHOCTN OPUEHTUPOBAHDI, Kak MPaBuso, Ha OXpaHy MHTEPECOB
NHAMBMAYaNbHbLIX NN KOPNOPaTMBHbIX n3obpeTaTenen, B TO BpeMS Kak KOPEHHbIe Hapoabl
BNageloT 3HaHUSAMM KOMNMEKTMBHO. TeopeTnyeckn «banaHc» npegnonaraeT, COOTBETCTBEHHO,
cTpemneHne obecnevnTb OXpaHy NpaB MHTENMNEKTyanbHOM COBCTBEHHOCTM KOPEHHbIX HAPO4OB
Kak rpynnbl Npy O4HOBPEMEHHOM COBntoaeHM NpaB OCTanbHbIX YreHoB obwectea. Ho aToT
noaxoa npobnemartnyeH Onsa KOpEeHHbIX Hapoaos, nockonbky T3 1 TBK aensatoTcs
HEOTbEMIIEMON YaCTbIO UX FPYNNOBOM MOEHTUYHOCTU N NepedalnTcs U3 NOKONEeHns B
nokonexHune. BaxHo oTMeTUTb, 4To T3 n TBK KOpeHHbLIX HApOAOB coaepXKaT UCTOPUU, HOPMbI

6 MaTteaecart nepsas (24-s ovepenHas) ceccus 'enepansHon Accambnen BONC: OTuet o pabote
MexnpaBMTenbCTBEHHOrO KOMUTETA MO MHTENMNEKTyarnsHON CO6CTBEHHOCTU, FEHETUYECKMM pecypcam,
TPaanLMOHHBIM 3HaHnaM n donbkropy (MKIP) (WO/GA/51/12), npunoxeHue |: OxpaHa TpaavMuMOHHBIX 3HAHWN:
NPOEKTLI CTaTen, TEKCT koopAanHaTopos, Rev. (19 nioHa 2019 r.), cM. no agpecy:
https://www.wipo.int/meetings/ru/doc_details.jsp?doc_id=443934.

7 MaTteaecat nepsas (24-s ovepenHas) ceccus N'eHepanbHoi Accambnen BOUC: OTuet o pabote
MexnpaB1MTenbCTBEHHOIO KOMUTETA MO MHTEMNEKTYyarnsHON COBCTBEHHOCTU, FEHETUYECKMM pecypcam,
TpagMUMOHHBLIM 3HaHUAM 1 donbknopy (MKIP) (WO/GA/51/12), npunoxeHune |l: OxpaHa TpaguuUOHHbIX
BbIPAXXEHWIN KyNbTypbl: NMPOEKTbI CTaTen, TEKCT KoopAanHaTopoB, Rev. (19 nioHs 2019 r.), cM. no agpecy:
https://www.wipo.int/meetings/ru/doc_details.jsp?doc_id=443934.

8 MaTteaecat nepeas (24-s ovepenHas) ceccus 'eHepanbHon Accambnen BONC: OTuet o pabote
MexnpaB1MTenbCTBEHHOrO KOMUTETA MO MHTENNEKTyanbHON CO6CTBEHHOCTU, FEHETUYECKMM pecypcam,
TpaaMUMOHHBLIM 3HaHuAM 1 donbknopy (MKIMP) (WO/GA/51/12), npunoxeHune [ll: CBogHbIN OKYMEHT, KacatoLLmMncs
WHTENNEKTyanbHON COOCTBEHHOCTU U rEHETUYECKNX pecypcoB, Rev. 2 (23 mapTta 2018 r.), cM. no agpecy:
https://www.wipo.int/meetings/ru/doc_details.jsp?doc_id=443934, u npunoxeHue IV: lMpoekT mexayHapoaHo-
NpaBOBOro AOKyMeHTa B 00nacTv UHTENNEKTyanbHON COOCTBEHHOCTH, rEHETUYECKUX PECYPCOB U TPaAULMOHHbIX
3HaHWUIA, CBSA3AaHHbIX C FTEHETUYECKUMIY PECYPCaMMI, MOATOTOBMNEHHbIN r-HOM MeHom Moccom, cM. no agpecy:
https://www.wipo.int/meetings/ru/doc_details.jsp?doc_id=443934.

o Cwm. npunoxenune C1 no agpecy: https://www.wto.org/english/docs_e/legal e/27-trips.pdf.
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0ObIYHOrO npasa, NMNpPoTOKOJ1bl, LLepEMOHUMN, 0CoBeHHOCTH YKInaga *XnU3Hu n MMpoBO33PEHNUA,
KOTOpPblE HE npeanofiaratoT KommMmepuunanmsaunn.

9.  XOTa NPMMEHMUTENBHO K (P3MYECKMM U IOPUANYECKMM NULam Takon «banaHc» onpaBaaH,
NPYMEHEHNE 3TOrO MOHATUS MOXET HAHOCUTL YLLepb KOpeHHbIM Hapoaam, KOTopble BnaaetoT
csovmn T3 u TBK konnekTmeHO 1 NonNb3ytoTCa NpaBoOM Ha camoornpedeneHue,
NpeayCcMOTPEHHBLIM HOpMaMK MexayHapoaHoro npasal®. 3To npaso npegnonaraet
CTPEMIIeHNE MHOTMX KOPEHHbIX HAPOAOB NPMHMMATb 3aKOHbI, KacatoLmecs ux a3blka, KynbTypbl
N, BO3MOXHO, UX UHTeNNeKTyanbHon cobctBeHHOCTU. CrOXHOCTb 3aKnoyaeTcs B
obecnevyeHnn NPU3HaHNSA NPaBOBbIM PEXUMOM UHTENNEKTyanbHON COBCTBEHHOCTM 0ObIYaeB
KOpPEeHHbIX HapoaoB, obecneyeHnn oxpaHbl 1 nepegaym T3 n TBK Ha ocHoBe MexaHM3MOB
A0CTyna 1 COBMECTHOro ucnosnb3oBaHus Boirog (0 CWB) n Ha B3aMMHO cornacoBaHHbIX
ycrnosusx (BCY) B cooTBETCTBMM C NPMHLUMNOM CBOGOAHOrO, NpeaBapuUTENbHOrO U OCO3HaHHOIO
cornacus (CIMOC)M™.

10. XoTd uenb CUCTEMbI MHTENNEKTyanbHONM COGCTBEHHOCTN — 0BecneymBaTb CUTyaLMIo,
Korga Bce 3HaHWUS UCMOSb3YHTCS BCEM OOLLECTBOM B LIENIOM, KOPEHHbIE HApOoAbl obnagatoT
npaBamu YenoBeka u Apyrmmum npasamum B oTHowweHun T3 n TBK, KoTopble ABNAKOTCS
HEeOTbEMIIEMOM YacTbio UX 0ObLIYHOMO Npaea, KynbTypbl, A3blka U penurnn. CooTBETCTBEHHO,
MOCKOJTbKY NpaBa YerioBeka MMEKOT AONTOCPOYHOE OENCTBME, 3aKOHbI 00 MHTENNEKTYanbHON
COBCTBEHHOCTUN HE MOryT UX 06X0anTb; cnegoBaTernbHO, HE AOMKHO OblTb HUKAKMX 3aKOHOB UK
3anpeToB, OrpaHM4YMBaloOLLINX KOPEHHbIE HApOoAabl B ncnonb3oBaHun nx T3 n TBK.

11. BO3MOXHbIM YaCTUYHbIM PeLUEHNEM 3TOW rOfIOBOSIOMHON 3aa4un ABNSIETCA co3gaHne
cuctembl oxpaHbl T3 1 TBK sui generis'?, yuuTbiBatoLLeli npaBa Yenoseka, NpyHaanexaiine
KOPEHHbIM HapogaM M Ux 00bl4HOE NPaBo, BMECTO PacnpoCTPaHEHNs1 HA HUX HOPM CUCTEMBbI
WHTENNeKTyanbHOW COBCTBEHHOCTM, KaK 3TO Noka3aHo B nyHkTax 12 n 13 gaHHoro
O6HoBneHHoro otyeTa. lNpegnonaraemasi cuctemMa sui generis 4omkHa yBaXkaTb npaea
KOPEHHbIX HApPOJOB Ha KOHTPOSb U oxpaHy nx T3 n TBK.

12. bBonee TOro, Ans npegoTBpaLleHns He3akoOHHOro npuceoeHusa T3 moryT TpeboBaTbes
pearibHble Mepbl, BKITOYas co3gaHne 0CobbiX PEXMMOB MHTENNEKTyarnbHON COBCTBEHHOCTU B
KayecTBe OTAENbHbLIX HOPM 3aKoHOAATENbCTBA, NpeaycMmaTpmBatoLLero oxpay T3 ot
HeCaHKLMOHNPOBAHHOIrO A4OCTYNa M UCMOSIb30BaHWs, perynmpoBaHme npas Ha 6a3bl 4aHHbIX, a
Takke KomneHcaumo unm pectutyumo®®. Neknapaums OpraHusaumm O6beanHeHHbIX Haunii o
npasax kopeHHbix Hapogos (AMNKHOOH) noaTeepxaaeT NpaBo KOPEHHbIX HAPOOOB Ha
PECTUTYLIMIO NN CNPaBeasIMBYIO U COPa3MEPHYIO KOMMNEHCaLMIO 3a Pecypcbl, U3bATbIE U
ncnonb3oBaHHble 6e3 nx CMOCH.

13. KnoyeBbiMM 31EMEHTaMM PEXMMOB SUi generis JOMmMKHbI ObiTb TpeboBaHMA B OTHOLLEHUN
atpmbyuumn T3 KOpPeHHbIX HApOaOB, pa3paboTka 6a3 aHHbIX KOPEHHBIMW HApPO4AMU U
nony4veHune nx CMOC go nonydeHusa goctyna K T3 KOPEHHbIX HAPOAO0B M UX UCMOSTb30BaHUS

10 Oeknapaunsa OpraHusaummn O6beanHeHHbIx Hauuii o npaBax kopeHHbix HapogoB (AMNKHOOH), ctates 4, cwm.
no agpecy: https://undocs.org/A/RES/61/295.

u ONKHOOH, ctatbs 19.

12 B KOpuandeckom crioBape brnaka NoHsiTUE «sui generis» onpeaernsieTcs kak «CBOEro poaa unm kracca,
YHUKanNbHbIN UM cBoeobpasHbIiy.

13 OMKHOOH, cT. 28(1); Natalie P Stoianoff and Alpana Roy, Indigenous Knowledge and Culture in Australia —
The Case for Sui Generis Legislation (SSRN Scholarly Paper No ID 2765827, Social Science Research Network, 31
December 2015), 748. <https:/papers.ssrn.com/abstract=2765827>; Graham Dutfield, ‘Legal and
Economic Aspects of Traditional Knowledge’ in Keith E Maskus and Jerome H Reichman (eds),
International Public Goods and Transfer of Technology Under a Globalized Intellectual Property

Regime (Cambridge University Press, 1st ed, 2005), 506.
14 AMKHOOH, crates 28(12).
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TpeTbUMM cTopoHamu'®. PaspaboTka 6a3 aaHHbIX U peecTpoB T3 KOPEeHHbIMU Hapo4aMu Ha
ocHoBe CI1OC moxeT TpeboBaTb (hMHAHCOBOW U TEXHUYECKON NOMOLLM rOCYapPCTB-YNEHOB,
OCHOBAHHOM Ha NPUHLMNMANbLHOM YBaXXeHUN K 0ObIYHOMY NpaBy U KyNbTYPHOW LENOCTHOCTU
KOPEHHbIX HapPOAOB U MECTHbIX OBLLNHE,

Bo3melueHue yuep6a

14. TMpaBo KOPEHHbIX HAPOAOB Ha BO3MeLLeHMe yuiepba 0T HeCaHKLMOHMPOBAHHOIO
ncnone3oBaHuna n akcnnyataumm ux T3, TBK, 'P 1 cBs3aHHbIX ¢ HUMK T3 noateepxgaeTrca
OMNMKHOOH, TpebytoLen oT rocygapcTe Bo3MeLLeHMs yuepba ¢ npuMeHeHneM 3 EKTUBHbIX
MEXaHN3MOB, BKMOYas PECTUTYLIMIO KYSTbTYPHbIX LLEHHOCTEN N UHTENNEKTYanbHON
COBCTBEHHOCTU, MCMONb30BaHHbIX 6e3 CIOC, 4To MOXET BKNOYATb NPUHATNE cneuuranbHbIX
KOHKPeTHbIX Mep!’. Takum o6pasom, rocyaapcTBa-y4acTHUKN 006A3aHbl NPUHMMATL KOHKPETHbIE
Mepbl 45 obecneveHnst NOSTHOro OCYLECTBIIEHMS KOPEHHBIMU HAapog4aMuy NMpaB YenoBeka,
npuMeHasa 9 PekTUBHbIE MEXaHU3MbI, NpegycMaTpuBaloLnMe PeCTUTYLUIO 3a KyNbTypHOe
Hacreaue 1 MHTennekTyanbHy cobCTBEHHOCTb, Ucnonbayemble 6e3 CMNOCE,

15. ®dopym kopeHHbIX Hapoaos npu MKIP BOUNC cdhopmynuposan B KayecTse
HeOTHLEMIIEMOro 3fiEMEHTa BO3MeELLEHNS yuiepba NnpaBo KOPEHHbIX HAPOAOB Ha AanbHenwee
ncnone3oaHne nx T3, TBK n T3, cessaHHbIx ¢ P, 6e3 kaknx-nnbo 3anpetoB. Bonee Toro,
€Cnn KOMNaHWsa UMeEeT NaTeHT, 3TO He A0SMPKHO co3daBaTh NPENATCTBMSA AS1S UCNONb30BaHWS
3anaTeHToOBaHHOIo N300peTeHNst KOPEHHbIMU HApOAaMU-NepBOHaYanbHbIMM 0bnagarensMm
cootBeTcTByoWwmx T3. Ewe ogHMm anemeHTOM BO3MeLLeHUsa yulepba aBnseTcs penatpuauus.
Kak ®opym KOpeHHbIX Hapo4oB yXXe yKasblBan paHee, NpaBoOBOW AOKYMEHT LOIKeH
npegycMaTpuBaTb penaTpmaumio Ha TOM OCHOBaHUK, YTO «NepPeroBopbl HE MOryT OTHOCUTbLCSA
TONbKO K ByayLLen npakTuke, CBA3aHHOW C NAaTEHTHLIMK BOMPOCaMM», HO AOSMKHbI Takke
y4nTbiBaThb «Cry4an HE3aKOHHOrO NPUCBOEHMS U MPOTUBOMNPAaBHbLIX AEUCTBUN, Y)Ke UMeBLUNE
MecCTOo paHee»™®,

16. OnpegeneHHble NONOXEHWS, KacatoLmecs pecTuTyuun, cogepxatcs B «[Jo6poBOSIbHOM
pykoBoacTee Pyuonuxmpucalumk no penatpunaumm TpaguuMoHHbIX 3HAHUI KOPEHHbBIX HAapOJ0B U
MECTHbIX OBLLUH, UMEIOLLMX 3HAYEeHUE AN COXPAaHEHUS U YCTOMYMBOIO UCMOMb30BaHUSA
Buonornyeckoro pasHoobpasus», NPUHATOM B pamkax KoHBeHUMN 0 B1Monormyeckom
pa3Hoob6pasun (KBP), koTopoe coaepXuT pekomeHaaumm B OTHOLLEHUM Mep No penaTpuauun, B
TOM 4KcIe Npu3BaHHbIX 06ecneYnTb COBMECTHOE UCMOoSb3oBaHue Bbirog?.

17. [Oo6poBonbHoe pykoBoACTBO PyLonuxmpucaluvk npeaycMmaTtpuBaeT, YTo «penaTpraums
MOXeT BKMtovaTb B cebsi ycunums, HanpasreHHble Ha BOCCTaHOBIEHME CMOCOBHOCTM KOPEHHbIX
HapOAOB M MECTHbIX OOLMH YNpaBnsaTb CBOUMU TPaAULMOHHLIMU 3HAHUSAMWY», KOTOpbIe
KacaloTcs nopsaka npeaocTaBneHus npeasapuTernbHOro M 0CO3HaHHOIo cornacus,
cBobOAHOrO, NpeaBapuUTENIbHONO M OCO3HAHHOIO Cornacus UM, COOTBETCTBEHHO, OA06PeHNs 1
y4yacTusi, a Takke, B COOTBETCTBYHOLLMX CryYasx, B3aMMHO COrflacoBaHHbIX YCNOBUI U

15 Natalie P Stoianoff and Alpana Roy, Indigenous Knowledge and Culture in Australia — The Case for Sui
Generis Legislation (SSRN Scholarly Paper No ID 2765827, Social Science Research Network, 31 December 2015),

748. <https://papers.ssrn.com/abstract=2765827>.

16 ONMKHOOH, ctatbsa 32(2), ctatbs 18, ctatbs 34; [loknag o peectpax TpaauUMOHHbBIX 3HAHWI U CBA3AHHbIX C
HUMK 6asax JaHHbIX TPAAULMOHHBIX 3HaHWI (gokymeHT UNEP/CBD/ WG8J/4/INF/9).
1 ONKHOOH, ct. 11(2), cT. 28; MexayHapoaHas KOHBEHLMS O NMKBUAALUUN Bcex (hOpM pacoBom

anckpumuHauun (MKJIPLO), ct. 2(2).

18 OMKHOOH, ctates 11(2).

19 OtueT 0 35-1 ceccumn MKIP, 12-23 mapTa 2018 r., 3asBneHne doHaa TebTeb6a oT meHn Popyma KOpeHHbIX
Hapogos, nyHKT 23, gokymeHT WIPO/GRTKF/IC/35/10.

20 Cwm. https://www.chd.int/doc/quidelines/cbd-RutzolijirisaxikGuidelines-en.pdf.
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COBMECTHOrO MCMNOMb30BaHMSA BbIrog Npu NpegocTaBneHny ocTyna K UCrnosb3yeMbiv
reHeTUYEeCKMM pecypcam 1 CBA3aHHbIM C HUMW TPaAMLMOHHBIM 3HaHUAM?L,

OOLlecTBEeHHOE AoCTOAHMe

18. O6buwecTtBeHHoe gocTtosiHue MNoHATHMe «OobLEeCTBEHHOro AOCTOAHMAY», OObIMHO
ncnonb3yemoe B ob6nactu aBToOpcKOro npaBa, OTHOCUTCS, HAaNnpUMep, K « MICTEYEHMIO CpoKa
AENCTBUS UCKITIOUMUTENBHBIX NPaBy», BKIIOYas NpekpalleHMe 00s13aTenbCTB Nosib3oBaTenen
nuTepaTypHbIX NPOM3BEAEHMI NPEAOCTABNSATL T€ UM MHbIE BbIrOAbl NpaBoobnagaTenam nnm
nony4yaTb UX cornacue Ha Ucnosib3oBaHNe OXpaHsAeMbIX 0ObeKTOB?2. JTO 03HAYaeT, YTo No
NCTEYEHUN CPOKa AENCTBUA UCKMOUYUTENBHBIX UMYLLECTBEHHbIX NPaB NPOU3BEeAEHNSA aBTOPOB
CTaHoBATCS 06wWwenocTynHbiMU. CMbICH aHHOrO NOHATUS — obecneveHne ny6nnyHom
AOCTYMNHOCTU MHOPMaLMN 1 MaTepuanoB, HEO6XOAMMbIX ANs CO3AaHUS HOBbIX
npousseaeHnin®,

19. 3 BbILLEN3NOXEHHOrO BbITEKAET, YTO OCHOBAHWUSA AN OXpaHbl MHTENNEKTyanbHow
COBCTBEHHOCTU CYLLEECTBYIOT B TEYEHME OrpaHNYeHHOro BpemeHn. OgHako aTa npakTuka MoXeT
yrny6bnaTb o4eBUAHOE NPOTUBOPEYME MEXIY CUCTEMAMMN UHTENNEeKTyanbHOW COBCTBEHHOCTU B
LIefloM, CO CTOPOHbI, ¥ LLIEHHOCTAAMU KOPEHHbIX HAPOAO0B U NpaBamu YernoBeka,
NpvHaanexalyMm KOpeHHbIM HapoAaMm, 3aKpenneHHbIMU PasnMYHbIMKU MeXayHapoaHbIMU
HOpMamMu B 06nacTu npae Yenoseka?,

20. B oTtnuume ot neceH, nbec nnun unbMoB, Co34aBaeMbIX C pa3BrnekaTernbHbIMU LensMu n
Aansa nonyyeHus npubsinun, T3 u TBK moryT cogepxatb HopMbl 0ObIMHOMO NpaBa, obbiyan,
LlepeMOHWUM 1 NpeACcTaBneHNss KOPEHHbIX HAPOAOB, KOTOPbLIE ABMAOTCH HEOTHbEMIEMON YacTbIo
NX KONMNEKTUBHOM KyrnbTypbl. B ycnosusx, korga T3 n TBK cTtonb TecHo cBA3aHbl ¢ camon
MAEHTUYHOCTBLIO HauuK, rpynmnel nnu coobLuectea, obpalleHe Takux MHHOBaLUn B
o6LLeCcTBEHHOE AOCTOSAHME BbI3bIBAET OnpeaerneHHble TPYAHOCTH.

21. YuuTbiBas ckasaHHOE, B CBA3WN C NOHATMEM «OOLLECTBEHHOrO AOCTOSIHUSAY CYLLECTBYIOT
pa3nuyHble MHeHns 06 oxpaHe T3 1 TBK. CornacHo ogHomy 13 nogxogoe, T3 — 3T0 «UeHHas
nHdopMaLms, Haxoasawasncs B COOCTBEHHOCTU, U pa3peLleHme Ha ee UCMNOoSb30BaHNE A0MKHO
NPeaoCTaBnATbCS B OCHOBHOM HE3ABMCMMO OT CpOKa CyLLECTBOBAHUS UK 00LLe40CTYNHOCTH
TPaAMLUMOHHBIX 3HaHUIMY, B TO BPEMS KaK CTOPOHHMKK APYroro noaxoaa yTBEpXKAakoT, YTo
«00LLenoCTyNHblE TPAAULMOHHbIE 3HAHWUS ABNSAOTCS 00LECTBEHHBIM JOCTOSHUEM W,
cnegoBaTenbHO, AOCTYMHbI B KAYECTBE CYLLECTBYIOLLErO YPOBHS TEXHUKN, @ B OCTaNbHbIX
OTHOLLIEHMSIX oMNyCKaloT cBOGOAHOE MCMNOoNb3oBaHMe 6e3 Kakon-nMbo KoMneHcauum»®,

22. C TOYKM 3pEeHUS KOPEHHbIX HAPOAOB MOHATME OBLLECTBEHHOIO AOCTOSHMSA MPOTUBOPEYNT
npasam YenoBeka, NpuHagnexallimm KOpeHHbIM HapogaMm, KOTopble 3aKpenseHbl B
aBTOPUTETHbLIX MEXAYHapOAHbIX JoKyMeHTax, Takmx kak AMNKHOOH. OHo Takxke He
COOTBETCTBYET 00bIMHOMY NMpaBy KOPEHHbIX HapogoB. B To Bpems kak OHO npegnonaraeT
npaBa OrpaHMYeHHOro cpoka AENCTBUS, KOPEHHble Hapoabl cuntaT T3 n TBK 1 cea3aHHbIe C
HUMW NpaBa YernoBeka, Takue Kak NpaBo Ha camoonpeaeneHue, npuHuun CMOC?e un
COOTBETCTBYIOLLME NpaBa Ha 3eMin, TEPPUTOPUM 1 pecypcbl, 6eccpoyHbiMu. COOTBETCTBEHHO,
YyCTaHOBJIEHNE OrpaHNUYEHHOro cpoka aenctans npas Ha T3 n TBK kopeHHbIX HAapoaoB

2 HobposonbHoe pykoBoAcTBO Pyuonuxupucawmk, nyHkT 11(k).

22 Cwm. aHanus aTux BonpocoB B ctatbe: Patricia L. Judd, The Difficulties in Harmonizing Legal Protections for
Traditional Knowledge and Intellectual Property. The Washburn Law Journal. Vol. 58, 2019. p. 249-270.

23 Ruth L. Okediji, Traditional Knowledge and the Public Domain. CIGI Paper No. 176 June 2018 at p. 8, cm. no

agpecy: https://www.cigionline.org/sites/default/files/documents/Paper%20no0.176web.pdf.

24 CM. nyHkTbI 4-6 «OTYeTa O TEXHNYECKON IKCNepTN3e», onybrnmMkoBaHHOro No aapecy:
https://www.wipo.int/edocs/mdocs/tk/ru/wipo_grtkf ic_29/wipo_grtkf ic 29 inf 10.pdf.
25 Bagley, Tam xe.

26 ONKHOOH, ctatbsa 19.
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NPOTMBOPEYNUT HEOTPAHUYEHHOMY U MEXMOKONEeHYeckoMy xapakTepy npas Ha T3 n TBK, kak
OHW NMOHUMALOTCSt KOPEHHBIMU HApOAAMMW.

23. YKasaHHbI/ Bblle QUCCOHAHC yCyrybnsieTca OTCyTCTBMEM COrfacoBaHHOMO Ha
MeXayHapo4HOM YPOBHE NpeacTaBneHnst O B3aMMOCBA3N MexXay 00LeCTBEHHbIM JOCTOSAHNEM
n oxpaHon T3 n TBK. 3anonHeHue atoro npobena MoxeT noTpeboBaTb onpeaeneHus
OCHOBHbIX KOHTYPOB 3TOr0 NMOHSITUSA B COOTBETCTBMM C HALUMOHANbHbIMU 3aKOHAMKN UK
NPaKTUKON pasnUYHbIX PUCONKUMA. [1OCKONbKY HauNOHanbHble 3aKOHbI HEKOTOPbIX
topPUCONKLMIA NpoTuBopeYaT 0b6bIMHOMY NpaBy, YCTAHOBMAEHUAM U LEHHOCTSM KOPEHHbIX
HapO4OoB, 3TOT NOAXOA MOXET OKka3aTbCs HexenaternbHbiM. CrnoXHOCTb 3a4a4u, CTosALLEN
nepeg MKIP, coctonT B TOM, 4TOBObl ChopMMpPOBaTL NPOCTPAHCTBO ANSA BblpaboTku
anbTepHaTMBHbBIX NPUHLMMOB OXPaHbl, UCNONb30oBaHus U pacnpocTpaHennsa T3 n TBK, kotopble
AOMMKHbI ObITh TWAaTEeNbHO pa3paboTaHbl KOPEHHBIMW HapO4aMu U NPKU NX COOENCTBUN.

24. Kpome TOro, BO3MOXHOCTU Boree LWMpoKoro pacnpoctpaHeHust Tex T3 n TBK, koTopkle
KOPEHHbIE HapoAbl CTPEMATCS 3aALUNTUTD, YBENUYUINCH C NOSBNIEHNEM LM POBbIX OMONNOTEK 1
COBPEMEHHbIX TeEXHOMOrMn. BBray aTMx NpoueccoB HEKOTOPbLIE NPEeACTAaBUTENN KOPEHHbIX
HapogoB B MKI'P yTBepkganu, 4to onpefeneHHble BUAbl 3HaHUN cneayeT u3batb 13
obpalleHns n penatpunpoBaTb TEM rpynnam KOPEHHOro HaceneHusl, KotopbiMu Takne T3 nnm
TBK 6b1nin co3gaHsbl.

UcknoyeHusa n orpaHn4yeHuns

25. B obnacTu oxpaHbl MHTENNEKTyanbHOW COGCTBEHHOCTM NPeayCMOTPEHbI OCHOBaHUS AN
ocB0o6OXaeHMs nonb3oBaTternelnt 06bEKTOB, OXpPaHAEMbIX NpaBaMu UHTENNEKTYyarbHOM
COGCTBEHHOCTM, OT COBMOAEHMS, NPY ONPEAENEHHbIX YCIOBUSIX, YCTAHOBMNEHHbIX B UX
OTHOLIEeHUN TpeGoBaHuiA. Takasi NpakTka Ha3blBAETCH «UCKIMOYEHUSIMU U OrPaHUYeHAMM» 2’
OcHoBaHUsi ANst NPUMEHEHNS1 UCKIKOYEHWI 1 OrpaHUYeHUiA BKIOYAOT UCNONb30BaHNe 3HaHWN
ANS Lenen Hay4YHbIX UccrnegoBaHuii 1 06pasoBaHUsl, HEKOMMEPYECKOE MUCMONb30BaHue,
[eATenbHOCTb My3eeB 1 BubnunoTek?,

26. TloHsATME «OrpaHMYEeHn N UCKIIOYEHUNY HE UMEET B BUAY OrpaHnUYeHne 1UCrnosb3oBaHus
T3 n TBK kopeHHbIMY Hapogamu. OHO kacaeTcd ycrnoBui, npu kotopbix T3 1 TBK nsbimarotca
13 cpepbl OXpaHbl MHTENNEKTyanbHON cobcTBeHHOCTU. CyllecTByeT, 0gHaKo, NOTeHUMarnbHbIn
PUCK TOrO, YTO Takoe n3bsaTue GygeTt NpoTMBOPEUYNTb NPaBy KOPEHHbIX HAPOAO0B Ha
camoonpegeneHune n npuHumny CrocC.

27. Uto KacaeTca npaBa Ha camoonpegeneHne, To, Kak ykasblBarnoch BbIlle, KOPEHHbIE
HapoAbl UMEIT NPaBo Ha aBTOHOMUIO U CaMOynpaBfieHNne B CBOUX BHYTPEHHUX Aenax.
CooTBETCTBEHHO, peLLeHne 0 NPUMEHEHWU UCKINIOYEHWI 1 orpaHmndeHun K nx T3 n TBK 6es
nonyyeHus ux CrOC, kak OHO onpeaensaeTcs HKe, MOXeET NPOTUBOPEUNTb UX NpaBy Ha
aBTOHOMMIO U CaMoyrnpaBfeHune.

28. [MpuHuun CIMNOC, B koHTekcTe oxpaHbl T3 n TBK, 3anpeluaeT npnobpeTeHne nnu
ncnonb3oBaHve T3 n TBK KkOpeHHbIX HAPOAOB B HApPYLLEHNE 3aKOHOB, Tpaauuun n obblvaes
KOPEHHbIX HapoaoB 1 6e3 NpeaBapuTenbHoro nony4vexHns ux CrOC?°. Takum o6pasoM, Ao
YCTaHOBIEHWNS UCKITIOYEHWI 1 orpaHmnyeHnit, kacaowmxes T3 n TBK KopeHHbIX HapoaoB, Ha 3To
AOMKHO BbITb nonyyeHo nx CroOC.

29. Kpome TOro, 4OMKHO NpeaycmaTpmnBaTbcsi obLiee UCKYeHre, NO3BOoNAoLLEE KOPEHHBLIM
Hapo[laM COXPaHsiTb CBOE KONMNEKTMBHOE NPaBo UMETb U BOCCO3[aBaTb pasfnunyHble

2 Cm. WIPO Study on Limitations and Exceptions of Copyright and Related Rights in the Digital Environment.
[MOCTOAHHBIN KOMUTET NO aBTOPCKOMY MpaBy 1 CMeXHbIM npasam. XKeHesa, 23-27 noHa 2003 r., pasmMeLLeHo no
agpecy: https://www.wipo.int/edocs/mdocs/copyright/en/sccr_9/sccr_9 7.pdf.

28 Cwm. gokymeHT WO/GA/51/12, ctp. 21 npunoxenus |: «cknoyeHns n orpaHnyeHns».

29 Cratbm 11(2) n 19 ANKHOOH.



https://www.wipo.int/edocs/mdocs/copyright/en/sccr_9/sccr_9_7.pdf

WIPO/GRTKF/IC/SS/IGE/23/INF/5
MpunoxeHwue, cTp. 7

maTtepuansl, coctasnsowme TBK n T3, kak ato npusHaHo B ANKHOOH u apyrux gokymeHTax
no npaeam yenoseka. OHO AOIMKHO NO3BONATL KOPEHHBLIM HAPOAaM OXPaHSTb CBOIO KyNnbTypy B
dopme T3 n TBK 1 nokasbiBaTb BO3MOXHOCTb TAKOro pedopMmMpOBaHns pexmma
WHTENNeKTyanbsHon co6CTBEHHOCTU, KOTOPOE MO3BONUT KOPEHHBIM HAPOAaM COXPaHSTb CBOO
CaMOBbITHOCTb U KyNbTYpPHbIN CyBepeHUTeT. VICKMYeHnsa Takoro Tuna cogepxaTcs B
HEKOTOPbIX TOProBbIX CornalleHnsix, B YacTHocTu, B CornatueHn o ceobogHOM Toproene
mexay CLUA, Kanagon n Mekcukoin®.

O6bem oxpaHbl: MHOFOypOBHEBbIM NoAXoA

30. MHoroypoBHeBbIV NOAX0A — 3TO HoBaTopckaga naed, corrnacHo kotopor T3 n TBK genatcs
Ha kaTeropmm, a 06beM OxpaHbl yCTaHaBNMBAETCA COPaA3MEPHO CTENEHN 3HAYNMOCTH
cootBeTcTBYtowWen kateropmun T3 nnun TBK onst kopeHHbIX HAapoaoB.

31. B koHUenTyanbHOM OTHOLUEHUW MHOrOYPOBHEBLIN NOAX0OA Ny4lle COOTBETCTBYET
npvHuMnam cobnogeHns npae KOpeHHbIX HapoaoB. OH He orpaHuyMBaeT ceobony u
aBTOHOMHOE MpPaBo KOPEHHbIX HAPOAOB He AonyckaTb packpbiTna Tex T3 n TBK, koTopblie oHM
cuuTatoT 6onee TeCHO CBA3aHHbIMU C AYXOBHOW CHepOor M NOITOMY NPU3HALOT UX NyGnnyYHoe
packpbiTue HenpaBunbHbIM. Kpome Toro, 3TOT Noaxo4 OCHOBaH Ha MOHUMaHMK TOrO, YTO
KOpeHHbIe HapoAabl He cumTatoT Bee Buabl T3 1 TBK ognHakoBO LeHHbIMK Unn Tpedyrowmnmm
enHoro noaxoaa.

32. CoOTBETCTBEHHO, NPUMEHEHME LAHHOro NoaxoAa Hapsay ¢ 06a3aTenbHbIM YCNOBUEM
nony4veHunsa CMNOC KopeHHbIX HapoaoB, cneayeT cYUTaTh NONOXUTENbHBIM HanpaBneHneMm.
MHoroypoBHeBbI noaxoa mor 6bl cTath ewe 6onee 060CHOBaHHLIM, €CNK AOMNOMHUTL €ro
TpeboBaHneM 00 ncnpaBneHnn criy4aeB NCTOPUYECKON HECMPABEATMBOCTM NyTEM
penaTtpuauumn He3akoHHO NpMUcBOeHHbIX T3 n TBK.

33. HecmoTps Ha BCE BhileckasaHHOeE, CYLLECTBYIOT YETbipe MOMEHTA, KOTOpble AenatT
MHOrOypOBHEBbI NOAX04 BECbMa npobrieMatnyHbiM. Bo-nepBbix, BO3HWKAET BONPOC O TOM,
Oynet nu umetowminca cnektp npaes Ha T3 1 TBK Bcex ypoBHel perynmpoBaTbCs 4OrOBOPHbLIM
nNpaBoOM U NPaBOBbIMY TPAAULMAMU KOPEHHbIX HapoaoB. C Apyron CTOPOHbI, CyabW MOTYT He
B MOSIHOW Mepe NOHUMAaTb WS Y4MTbIBaTb NPaBOBbLIE TPAAULINN KOPEHHBLIX HAPOAO0B, OCOHBEHHO
KOrfja OHWN CBSA3aHbl C AYXOBHbIMW acnektamu. Bo-BTOpbIX, NPUMEHUTENBHO K CBALLEHHbLIM U
TanHbiM T3 n TBK He nmeeT 3Ha4YeHns, HACKONMbKO LUMPOKY U3BECTHOCTb OHW nonyyunu. ToT
dakT, YTO OHM MOMYYMNN pacnpocTpaHeHme, He AOIMKEH UMETb onpegenstouiee 3HadeHne. B
Tex cnyyasix, korga takve T3 n TBK 6binun ncnonb3oBaHbl He3akoHHO unm 6e3 CIMNOC,
NMPUCBOMUBLLME UX NNULA HE AOMMKHbI BO3HarpaXgaTbCs TeM, YTO K UX NepBOHaYasibHbIM
BnagenbLam npegbsasnseTca TpeboBaHve oTkasa oT npaB. B-TpeTbux, npogormkatoTcs
ANCKYCCUM O TOM, MO KaKOMy KpUTEPUIO cneayeTt onpeaensTb CTeneHb X N3BECTHOCTH:
06BHEKTMBHOMY (MHEHME BONbLUMHCTBA) UNN CYObEKTUBHOMY (MHEHME KOPEHHbIX HAPOAOB).
HakoHeL, HeEKOTOpbIE NpeacTaBUTENN KopeHHbIX HapoaoB B MKI'P He nogaepxueatoT ngeto
conmKkeHnst Npas, K KOTOPbIM MPUMEHSIETCA MHOTOYPOBHEBBIM NOAX04, C NpaBamu,
NpeayCMOTPEHHbBIMU B CIIOXMBLLUMXCA CUCTEMAX MHTENNEeKTyanbHoON cobCcTBeHHOCTHE,

Ba3bl JaHHbIX U peecTpbl 3HaHUN

34. B obGnacTtu naTeHTHOM OxpaHbl NCnonb3oBaHne 6a3 AaHHbIX UMEET CBOEN Lienbto
npeaoTBpaLLeHne He3acny>XeHHOro NpeaoCcTaBneHns NpaB UHTENMEKTyanbHOM COOCTBEHHOCTH.
CornacHo 3akoHoAaTenbCTBY MHOMMX IOPUCOUKLMIA, YTODObI n3obpeTaTenb MOr NONy4YnTb

30 Cwm. cratbio 32.5 CornalleHus no agpecy:
https://ustr.gov/sites/default/files/files/agreements/FTA/USMCA/Text/32_Exceptions_and_General_Provisions.pdf.
3 OTtyeT 0 38-11 ceccum MKI'P, 10-14 nekabps 2018 r., 3asiBrneHune LieHTpa MexamcumninHapHblx

uccnegosaHumn HapogHocTu amapa (CEM-Aymara) oT umeHu dopyma KOpeHHbIX HapoaoB, NyHKTbl 197 1 215
(nokymeHT WIPO/GRTKF/IC/38/16).
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NaTEeHTHYI0 OXpaHy, ero n3obpeTeHne LOMKHO ObITb HOBLIM, 06nagaTth n3obpeTaTenbCkuM
YpOBHEM U ObITb NPOMBILLIIEHHO NPUMEHUMbIM. Kpome Toro, n3obpeTteHne JOmMKHO ObiTb
NaTeHTOCNOCOOHbLIM 1 BbITb PackpbITO Hadexawmm obpasom, 4TOBbI Ero MOMNO peanm3oBaThb
nuuo, obnagaroliee 06bl4HBIM ONbITOM B COOTBETCTBYHOLLE 0BMacT TEXHUKN2,

35. Takum obpasoM, 6a3bl JaHHbIX NO3BOMSAOT NpeaynpexaaTe O HanM4mum
«NPEALIECTBYIOLLErO YPOBHSI TEXHUKU», CIYXXa onpeaeneHHbIM AoKasaTenbCTBOM TOro, YTo
COOTBETCTBYHOLLEE N3006peTEeHNE, SIBNSSICh OOLLEN3BECTHLIM, HE OTBEYAET YKa3aHHbIM Bbile
ycnosusiM. OTO NO3BOMSiET NpeaoTBpalLaTe HeNpaBoOMepHOe NpefoCcTaBleHNe Npas
MHTEenneKkTyanbHo cO6CTBEHHOCTM.

36. XoTsa peecTpbl M 6a3bl AaHHbIX UTPAOT BaXKHYO pOflb, O KOTOPOW CKa3aHo BhbiLUEe, MUX
NCNONb30BaHWE HE MOXET KOHTPONNPOBATLCHA UCKITHYNTENBHO HaLMOHarbHbIMU
npasutenscTeamu. COOTBETCTBEHHO, KOPEHHbIE HAPOAbl BblpaXanu COMHEHUS MO NOBOAY
ncnonb3oBaHus 6a3 AaHHbIX, YKa3blBas Ha BEPOSITHOCTb CBOOOAHOIO pacnpoCTpaHeHns
NH(OpMaLMK, KOTOpas MOXeT UCMOMb30BaTbCA TPETbMMU CTOPOHaMK. B cBSA3M € aTnm
KOpPEHHbIE Hapoabl NO4YEPKNBALOT, YTO Ntoboe aokymeHTMpoBaHue T3 1 TBK gomkHo
OCYLLECTBIATLCA NPeXae BCEro B MHTEpecax KOpeHHbIX HApO4oB, a X yyacTue B Takux
MeXaHu3max LOIMKHO ObiTb 4OOGPOBOMbHLIM, a HE ABMNSATLCA 06513aTENbHLIM YCNOBMEM OXPaHbl
T3 n TBK*,

37. dopym kopeHHbIx Hapogos npu MKIMP BOUC Bbipaxan 03abo4eHHOCTb Mo noBoay eLe
ogHom Npobnembl: 4OCTYNHOCTL 6a3 gaHHbIX T3 1 TBK ansa wupokon nyénukn moxet
NOBbILWATb BEPOSITHOCTb MCMOMb30BaHUA Takon nHdopmMaLlmm 6e3 paspeLleHms KOpeHHbIX
HapoaoB, Bnageowmnx Takumm T3 n TBK3.

38. BaxHo umeThb B BUAY, HAaNpMMep, YTO NPW OTKIOHEHWN NAaTEHTHOW 3asIBKM OCHOBaHUS
OTKasa 06bIYHO coobLIanTCsa 3asaBUTENIO B MUCbMEHHON popMe. DTN OCHOBAHUS MOTYT TakkKe
CTaHOBUTLCSA U3BECTHbIMKU Bonee Wnpokon nyénmke, 0cCoO6EHHO B OPUCONKUMAX, TAE peLueHmns
06 oTKase B NpefoCTaBnNeHn NaTeHTHOM OXpaHbl OCNapuBatoTCs B cyae. Takum o6pasom,
6a3bl gaHHbIX He obecneymBatoT nonHom 3awmTbl T3 n TBK KOpeHHbIX HapOaoB.

YACTb 2: NMPOEKTbI TEKCTOB, KACAIOLLMUXCA FTEHETUYECKUX PECYPCOB (I'P)
MNpaBa KOpeHHbIX HAPOAOB Ha reHeTUYecKne pecypchbl

39. [ONKHOOH nogTtBepxgaeT NpaBoO KOPEHHbLIX HAPOAOB «MMETb B COOCTBEHHOCTH,
MCNonNb30BaTb, KOHTPONMPOBATL M pa3BMBaTb» PECYPChl, KOTOPLIMU OHW BrIAAEoT B CUny
TPaANLMOHHOIO NpaBa COGCTBEHHOCTM UNN TPAOULMOHHBIX 3aHSITUIA, @ TAKKE COXPaHATb,
KOHTPONMPOBATL U pasBMBaTb CBOE KyNbTypHOE Hacrneaue, BKMoYas reHeTuyeckme pecypcbi®.

40. ONKHOOH, koTopas nmeet ocoboe 3HayYeHne s peLleHnsa BonpocoB
NHTeNneKTyanbHOM CO6CTBEHHOCTU 1 COrnacoBaHus NPaBoOBOro JOKYMEHTa, noaTBepXXaaeT
NnpaBO KOPEHHbIX HAPOAOB Ha camoonpeaerieHme 1 kntoyeBoe 3HavyeHne CIrNOC npu
NCNONb30BaHNN 1 SKCMyaTauumn nx pecypcoB 1 cBsidaHHbiX ¢ HUMK T3. CIMOC — 370 npuHumn,
OCHOBaHHbI Ha NpaBe Ha camoonpeneneHne®. MpeanonaraeTcs, YTO NPOEKTbI JOKYMEHTOB
BOWC HaxogaTca BO B3aMOAOMNOMHAOLWMX OTHOLLEHUAX C MEXAyHapOAHbIMM COrnalleHnsiMum
no BoMpocam NpaB YerioBeKa, 3a KOTOpble BbICTyNatT KOPEHHbIE Hapoabl. KopeHHble Hapoabl

32 Cm. Anupam Chander and Madhavi Sunder, The Romance of Public Domain, California Law Review [Vol.
92:2004].

33 Pewenne KC KBP Ne VIII/5 B, nyHkT 5; Pewwernne KC KBP Ne IX/13 — pokymeHT UNEP/CBD/COP/DEC/IX/13.
34 OtyeTt 0 37-1 ceccum MKIP, 27-31 aBrycta 2018 r., 3asBneHne LieHTpa xyaoxecTBeHHOro npasa ABCTpanum

oT nmeHn Popyma KopeHHbIx Haponos, aokymeHT WIPO/GRTKF/IC/37/17, nyHkT 253.

35 JOMNKHOOH, ctatbs 31.

36 OMNMKHOOH, cT. 4, cT. 32; pokymeHT WIPO/GRTKF/IC/29/INF/10, pa3meLleHHbI No agpecy:
https://www.wipo.int/edocs/mdocs/tk/en/wipo_grtkf ic 29/wipo_gartkf ic 29 inf 10.pdf.
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HacTaMBaloT Ha TakoM B3aMMOAOMOSHSAOLWEM Noaxoae, KoTopblin cnocobecTeoBarn Obl
HEenpoTUBOPEYMBOMY TONKOBAHUIO U 3aLLMTe UX NpaB.

41. CornacHo Tekcty OT4yeTa 0 TEXHUYECKOW 3KCnepTuae, NogroToBNeHHoOro npogeccopom
AHaein, NnpaBa KOPEHHbIX HAPOAOB Ha PEeCYpPChbl CYNTAIOTCS OXBaTbIBAOLLMMUN BCE BUAbI
«NPUPOAHBIX PECYPCOB», TPAAULNOHHO UCNOSb3yeMble KOPEeHHbIMU Hapodamu B
yCTaHOBMBLUMXCA popmax, Bkntovas MP3. MpaBa KopeHHbIX HapoaoB Ha P Takxke
noagTeepXxaeHbl Haroncknm npoToKoNom perynupoBaHns 4oCTyna K reHeTU4eCKUM pecypcam u
COBMECTHOrO MCMOSb30BaHMA Ha CrpaBeasiMBoM U paBHOM OCHOBE BbIrO4 OT UX NMPUMEHEHUS K
KBP («Harovickuii npoTtokon»)®8. lMpaBa kopeHHbIX HAapoA4oB AaBaTh paspelleHne Ha J0oCTyn K
P Takke noaTBepXOaroTCs NPOMEXYTOUHBIMU HayuoHanbHbIMU Ooknadamu 06
ocywecmeneHuu Hazolickoeo npomokona®.

42. HoBble BO3MOXHOCTHW, CTaBLUMe pe3ynbTaToOM Hay4HbIX UCCrefoBaHnn B BUOTEXHONOrMm
3a nNepvof C MOMeHTa Bblayun nopyyvyeHus Ha nogrotoBky OT4yeTa 0 TEXHNYECKOWN IKCnepTuse,
NO3BOSSAOT BbIMOMHATL UMGpoBOE cekBeHupoBaHue [P, nayyatb nx oTaenbHO OT (hn3N4ECKOro
reHeTM4ecKoro matepmana v, B npvHuune, obxoantbe TpeboBaHUA O Hann4Mm
npeasaputensHoro oco3HaHHoro cornacus (MOC) n B3aMMHO corfiacoBaHHbIX YCNOBUI
(BCY)*. 310 MOXeT MMeTb NOCNeacTBUS AN NpaB KOPEHHbIX HAPOAOB BriaaeTb pecypcami 1
KOHTPONUPOBAaTb MX, a TakKe OXpaHATb, NOAAEPKMBATL U KOHTPONMPOBAaTb CBA3AHHbLIE C HUMU
T3%. 37K npouecchl 1 HOBble TEXHONOrMYECKNE AOCTWKEHUSI MOTYT OTpULaTEeNbHO BUSITL Ha
npaBa KOpeHHbIX HapoaoB BnageTb [P 1 KOHTPONMPOBAThL X C TOYKU 3peHns obbema OXpaHbl,
obecnevrBaemMoro MexagyHapoaHbiMy cornaleHnsMn. B yacTHOCTWU, HEBO3MOXHOCTb
KoHTponuposaTtb [P 1 cBa3aHHble ¢ HUMM T3 MOXeET ewle Gonblle NnoapbiBaTh
NPOOOBONLCTBEHHYO 6€30NacHOCTb U CyBEPEHUTET, a Takke TpaauLUMOHHbIE CUCTEMBI
3[paBOOXpPaHEHUS.

43. [locneacTBus pacnpoCTpaHEeHNSA HOBbIX TEXHOMOIMMIN C TOYKN 3pEHUS BHEAPEHNS
HauMoHanbHbIX Mep, obecnevnBaroLLmx ncnons3oBaHme NP 1 cBsizaHHbIX ¢ HUMK T3, a Takke
MeXaHNU3MOB COBMECTHOIO UCNONb30BaHWS BbIrog, aHanu3npyTca u apyrumm oopymamu, B
ToM yucne CneumanbHOW rpynnon TEXHUYECKNX SKCNEePTOB NO LMpoBOM MHOPMaLUn O
nocrneaoBaTesnibHOCTSX B OTHOLLEHUN reHEeTUYECKNX PEeCYpCoB, co3aaHHOM B pamkax KbP. 3O1u

87 OokymeHT WIPO/GRTKF/IC/29/INF/10, paameLLeHHbIA No agpecy:
https://www.wipo.int/edocs/mdocs/tk/ru/wipo_grtkf ic 29/wipo_grtkf ic 29 inf 10.pdf.

38 Haroricknii npoTokon, ctatbs 6(3); NpoMexyTouHbIA HaLMoHanbHbIM Aoknas B paMkax MexaHnama
nocpegHudectea anga perynvmposanuna AMPCUB o6 ocyliecteneHnn Harovickoro npotokona. AHanus: Pasbuska no
permoHam. Bonpoc 38: «O6nagatoT N KOpeHHbIE N MECTHbIE OOLUMHbBI YCTAHOBMEHHbIM MPaBOM NPeAoCTaBnATb
OOCTYN K rEHETUYECKNUM pecypcam B COOTBETCTBUM C MOSTOXKEHMUSIMU BaLLEro BHYTPEHHEro 3aKOHOAaTeNnbCTBa? -
https://absch.cbd.int/reports/analyzer, 11 mas 2020 r.

39 AHanmnsaTop NpoOMeXyTOYHbIX HaLMOoHanNbHbIX JOKNaAoB B paMkax MexaHnaMa nocpegHuyecTsa ansi
perynuposaHusa ATPCUB o6 ocywiecteneHny Harovickoro npotokona AgaeT pa3bvBky No permoHam B OTBET Ha
Bonpoc 38: «ObnagatoT N KOPEHHbIE U MECTHbIE OBOLLMHBI YCTAHOBMNEHHBIM NMPaBOM MPeAOCTaBNATbL AOCTYN K
reHeTU4YECKNM pecypcamM B COOTBETCTBUM C NOMOXEHUSIMU BaLLEro BHYTPEHHErO 3akOHO4aTeNnbCTBa?» -
https://absch.cbd.int/reports/analyzer, 11 mas 2020 r.

CraTncTMKa nokasbiBaeT, YTO KOPEHHbIE Hapoabl MMEIOT NPaBo NPeAoCTaBneHnsa 4OCTyNa K reHeTUYECKUM pecypcam
B 52% [oroBapuBatomnxcsa cTopoH. Cpeau ykasaHHbix 52% [JoroBapuBaoLLMXCsi CTOPOH Hanuuve
npenBapuTenbHOro 060CHOBAHHOIO COrMacus KOPEHHbIX HAPOAO0B U B3aMMHO COMNacoBaHHbIX C HAMU YCITOBUIA
cunTatotcsa obaszatenbHbiMm B 80% [oroBapuBaoLLnXCH CTOPOH.

40 CneumanbHas rpynna TexHudeckux akcneptos KBP no uudposoi nHpopmaLmm o nocrnegoBaTenbHOCTAX B
OTHOLLIEHWMN reHeTu4decknx pecypcos (DSI-AHTEG); Manuel Ruiz Muller, Access to Genetic Resources and Benefit
Sharing 25 Years on: Progress and Challenges (International Centre for Trade and Development, Issue Paper No.44,
2018), vii. <https://www.voices4biojustice.org/wp-content/uploads/2018/12/Access-to-Genetic-Resources-and-
Benefit-Sharing-25-Years-On-Progress-and-Challenges.pdf> 25 masa 2020 roga; HegasHum npumepom LT
ABNAeTCa ucxoaHbln koA Bupyca COVID-19, pacnpocTpaHeHHbI Yepe3 MexaHuam obecneyeHmst roTOBHOCTM K
nangemunyeckomy rpunny (Mexanusm M), oTKpbIBaOLWMIA JOCTYN K NaTtoreHam Ans pa3paboTkv BakUMH 1 METOA0B
neyeHus 6e3 fOCTyna K reHeTM4eCKOMy MaTepuany; BcemmnpHas opraHv3aums 3gpaBooxpaHeHus, 64-9 ceccus
BcemupHoli accambnen 3apaBooxpaHeHusi, MexaHnam obecneyeHusi roTOBHOCTM K NaHAEMUYECKOMY rpunny,
WHA64.5.

a1 JMNKHOOH, ctatbs 31, ctatbs 23.
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nocnencTeus npuaHarTcsa B TekcTe Npeacenarens, KOTopbIi npegnonaraeT, 4To OHM co3aatoT
«BCTPOEHHbIN MEeXaHU3M», NO3BOISALWMIA peLllaTh TakMe npobnembl Mo Mepe nx
BO3HUKHOBEHMSA*2. BnunsiHMe HOBbIX TEXHOMOMIA, NO3BONSAIOLLMX cekBeHnpoBaTb P B
umdpoBon hopmMe, MOXKET CTaTb 3HAYNUMBIM C TOYKM 3PEHNS NPaB KOPEHHbLIX HAPOAOB BNageTb
N OCYLLECTBNATb KOHTPONb Hag ceouMu [P n cBA3aHHbIMK C HUMK T3, 1 B CBOE BpeEMS
noTpeboBaTb y4eTa B npoekTax TekctoB MKIP43,

Ob6s3aTenbHOE pacKpbiTue

44. B npoekTax TekcToB, kacarowmxca P n cea3aHHbIX ¢ HUMK T3 (kak B CBOAHOM
AOKYMeHTe, TakK 1 B TekcTe [Npeacenarens), cooepXxuTca npeanoxeHve Beectu TpeboBaHune
0053aTenbHOro packpbiTUSA NULAMK, NOAAILLMMM NAaTEHTHbIE 3asiBKN, UCTOYHMKA [P,
durypmpyowwmnx B nx 3asiekax. OCHOBHOWM BONpocC B OTHoWeHUn P 3akniovaeTcs B TOM,
cnepyet Nu BBECTW B MaTEHTHOE 3aKOHO4ATENbLCTBO HOBOE TpeboBaHme 06 0b6si3aTenbHOM
packpbITUM NponcxoxaeHuns INP.

45. ObgasaTtenbHOe packpbiTMe MHopMaumm — 3TO 3alUMTHasa Mepa, Npu3BaHHas
npegoTBpallaTb HenpaBomepHoe npuceoeHune NP 1 ceBasaHHbIX ¢ HUMK T3%. Takoe
TpeboBaHme o3Ha4ano 6bl 06s13aTENBHOE PaCKPbITUE COOTBETCTBYIOLLEN MHbOPMaLN B
3asBKax, NpeameT KOTopbIX npegnonaraeTt ucnosnb3oBaHune [P 1 cBA3aHHbIX ¢ HUMKU T3 nnn
OCHOBaH Ha Hux. [Mpeanaraemoe TpeboBaHme 06 06s13aTENbHOM PACcKpbITUM O3HAYaeT, YTo
3aaBuTENM 06583aHbl pacKpbliBaTb B CBOMX NATEHTHbIX 3asiBKax «CTpaHy npoucxoxaeHms» P,
ecnv n3obpeTeHne CyLeCTBEHHbIM UM HenocpeacTBEHHbIM 06pa3oM OCHOBaHO Ha
ncnonb3oBaHun MP*. Kak npeanaraeTtcsa B NpoekTe CBOAHOIO A0KYMeHTa, UHdopmaums,
noanexatias packpbiTUo, BKNOYana obl CTpaHy NPOMCXOXAEHUST UM UCTOYHUK TP 1
CBSI3aHHbIX C HUMK T3 n/mnu noaTeepxaeHne Hannuna cornawenun o ACKB. B TekcTe
Mpencenatens Takke COAEPXKUTCH NPeasioKeHne 0 PackpbITUM MHPOPMALIMM O KOPEHHbIX
Hapodax, NpeaoCTaBUBLLMX COOTBETCTBYoLWMe T34,

46. B uenom ®opym kopeHHbIx Hapogos npyu MKI'P nogaepxan npeanoxexHve oo
o6a3aTenbHOM pacKkpbITUN MHOPMaLLMK, NPY YCITOBUM, YTO TaKkoe pacKpbITUE BKMOYaeT
pokasatenbcTtea Hanndna CIMOC kopeHHbIX HAapoaoB, ocHoBaHHOro Ha BCY, a takke
CnpaBeanMBOro U paBHOro UCMONb30BaHUS Bbirog®’.

42 CBD/COP/DEC/XII/16 — Pewenne KoHdepeHunn ctopoH KBEP oT 16 aekabps 2016 roaa;
CBD/NP/MOP/DEC/2/14 — PeweHune cTopoH Harorckoro npotokona ot 16 aekabpsi 2016 r.; Tekct Mpepcenatens,
ctaTtba 9.

43 TekcT MNpencenaTens, npuMedaHust k ctaTtbe 9; CneumanbsHas rpynna TexHudeckmx akcneptos KBP no undgposon
MHopMaLUm 0 nocregoBaTenbHOCTAX B OTHOLWEHMU reHeTudeckux pecypcos (AHTEG DSI), MoHpeans, KaHaga,
13-16 dpeBpans 2018 roga, CBD/DSI/AHTEG/2018/1/4.

44 TexcT Mpepcenatens, BCTYNUTENbHbIE 3aMeYaHuUsi; CBOAHEIN TekcT, cT. 10.4.
45 TekcT Mpeacenatens, cT. 3.1, cT. 3.2; cBOAHbLIN TekcT, cT. 10.4.
46 TekcT MNpeacenartens, cT. 3, npumeyanus K cT. 3; Graham Dutfield, ‘Legal and Economic Aspects of

Traditional Knowledge’ in Keith E Maskus and Jerome H Reichman (eds), International Public Goods and Transfer of
Technology Under a Globalized Intellectual Property Regime (Cambridge University Press, 1st ed, 2005), 506.

47 Hoknaa KomuteTa no MHTENNEKTyanbHON COOCTBEHHOCTU Y FTEHETUYECKMM pecypcaM, TpaauLMOHHbIM
3HaHUsIM 1 cbonbknopy, 3asieneHne PoHaa TebTeb66a oT MeHn Popyma KopeHHbIX HapoaoB, 35-5 ceccusi, XKeHeBa,
12-23 mapta 2018 roga. JokymeHT WIPO/GRTKF/IC/35/10, nyHKkT 23.
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47. OcTaeTca HEACHbIM, JOSMPKHO NN yCcrnoBue 0653aTeNbHOro packpbiTSa MHdopMaLmnm npu
dmsnyeckom goctyne K ['P npyumMeHaTbea Takke K goctyny K nHdopmaumm o I'P, nonyyaemon
nyTeMm ungpoBOro CEKBEHMPOBAHWS. IATOT BOMPOC MOXeT noTpeboBaTb AarbHENLLEro
paccmoTpeHus B MKI'P BOUC. B TekcTe lNpencenatens n cBOAHOM JOKYMEHTE NPOBOAMTCS
pasnuune mexay P, nonyyaembimn pusndeckn, n NP, nonydaembimu 13 6a3 1 XpaHUULL
AaHHbIX, HO HE YTOYHSETCS, pacnpocTpaHseTcs N ycrosue obs13aTenbHOro packpbiTus
WMHopMaLMK, NpUMeHseMoe Npu pmsmnyeckom goctyne K [P, Takke Ha JocTyn K nHdopmauum
o 'P, nonyyaemon nytem umdpoBOro CEKBEHNMPOBaHNS, U CBA3aHHbIM C HUMK T3. lMpobnema
NPOCNEXNBAEMOCTUN CBA3EN MeXAy NpaBaMn KOPEHHbIX HAapo4oB 1 nHgopmauuen o P,
nonyyaemMoun nyTem LMpoBOro CEKBEHNPOBaHMUS, U COOTBETCTBYOWNMK T3, cBA3aHa ¢
6ecnpeLieneHTHLIMU CNOXHOCTAMU,

PaspelweHue cnopos

48. B npoekTax TeKCTOB npeanaratTca MeToAdbl pa3peLleHmnsi CNopoB, KacatoLMXcs
packpblTna nctoyHuka P. B Tekcte lNpeaceparens cogepXuTtca npegnoxeHve o BBegeHUmn
00s13aTENbHOro MexXaHn3mMa paspeLleHnsa CNopoB HaLMOHANbHOIO YPOBHSI, MO3BOJISIOLLENO
CTOpPOHaM COrnacoBbiBaTb B3anMONpUeMrieMble peLLeHNs], KOTOPbIA MOT Obl BKMOYaTb
cornalleHus o Bbinnartax posanTu®®, B To Bpems Kak B CBOOHOM AIOKYMeHTe npeanaraeTtcs
NMPUMEHSTb afeKBaTHble MexaHW3Mbl paspeLLeHnst crnopos®P,

49. C TOYKM 3peHMSA KOPEHHbIX HAPOA4OB, Y4YMUTbIBask BO3MOXHOCTb NMPETEH3UI K 3apybeXXHbIM 1
MeXOyHapOOHbIM KOPNopauusam 1 y4pexaeHnsm, 6asnpyommcs B Apyrux CTpaHax, knvesoe
3HaYeHVe UMEET JOCTYM K TakUM MexaHuamam. [Ins Bo3OyxaeHus CnopoB no Bonpocam
06a3aTenbHOro packpbITUS MHpOPMaLIMK KOPEHHbIE HAPOAbl AOMKHbI ByayT obnagaTb
COOTBETCTBYIOLLEN NPABOCNOCOBHOCTLIO, @ NPUHLIMIM NPOLIECCYanbHOW CNpaBeasiMBOCTN MOXET
TpeboBaTb NPUHATUSA AONOSHUTENBHBIX Mep Mo 06ecneyYeHnto AOCTYMHOCTU TaKUX MEXaHN3MOB.
OMNMKHOOH npegycmaTtpumBaeT NonoXxntenbHoe 06513aTenbCTBO rocygapcTB obecnevmBaTb
BO3MOXXHOCTb MOSy4EeHUSA KOPEHHbIMM HapogamMu OMHAHCOBOW N TEXHUYECKOW NOMOLLN,
HeobXxoauMOW Anst OCYLLECTBIEHMS UX MpaB, U yCTaHaBNMBaTb CNpaBeAnvBble, HE3aBUCHMMbIE,
BecnpucTpacTHble, OTKPbITbIE M NPO3paYHble Npoueaypbl NPU3HaHMA 1 cyaeOHON 3aWwnThbl Npas
KOPEHHbIX Hapoaos®..

MpocnexnBaemMocTb

50. B ycnosusx, korga nHdopmaums o 'P moxeT BbITb nonyvyeHa nytem LmMdpoBoro
CEKBEHUPOBaHMWS, OTCMEXMBaAHME NPOUCXOXKAEHUS NpaB KOPEHHbIX HAPOAOB Ha BrageHue,
KOHTPOIb 1 MOMy4YeHNe BbIrog OT M300peTEHMI, B KOTOPbIX MPUMEHSAOTCHA TPaANLNOHHO
ncnonb3yemble nmun NP, MOXXeT BbI3blBaTh OOMbLUNE CIIOXHOCTU. OTO MOXET ObiTb 3HAYMMbIM
MOMEHTOM 4715 KOPEHHbIX HApPOAOB B xo4e byayLmnx neperosopos B pamkax MKIP. B
peLleHnn 3adaY, CBsA3aHHbIX C MPOCIEXMBAHMEM NMPOUCXOXAEHUS NpaB, MOrMun Gbl NOMOYb
TaKne TEXHOMNOrMK, Kak 6nokyenH®2. MpuMeHeHne Takux MHHOBALMOHHbLIX Mep TpebyeT
OCO3HAHHOro y4acTus KOPEHHbIX HAPOAOB B ONpeaenieHnn X puckos 1 NPENMYLLECTB.

48 CBD AHTEG DS, 13-16 ¢eBpans 2018 roga, CBD/DSI/AHTEG/2018/1/4, nyHkT 29.

29 TekcT MNpeacenaTtens, cT. 6.5.

50 CBOJHbIN TEKCT, cTaThs 6.4

51 ONKHOOH, cT. 27, cT. 39, cT. 40; MexayHapoAHbIA NakT O rpaXaaHCKuX v nonutudecknx npasax (MIIrTir),
B3ameyvaHune obLuero nopsigka Ne 23.

52 CBD AHTEG DS, 13-16 deBpans 2018 rona, CBD/DSI/AHTEG/2018/1/4, nyHkT 29. Frederic Perron-Welch,
Blockchain Technology and Access and Benefit Sharing, 7 aBrycta 2018 roaa.
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YACTb 3: 3AKINIOYUTEJIbHBIE COOBPAXEHUA

51. MexayHapodHo-NpaBoBble AOKYMEHTLI B OTHOLWWEHMM [P 1 cBsI3aHHbIX € HUMK T3, a
Takke B oTHoweHun T3 1 TBK, AomkHbl HaXoAUTbCA BO B3aMMOLOMNOMNMHAOLLNX OTHOLLEHUSAX C
APYTMMIN MeXAYHapOOHbIMWN OOKYMEHTaMn, 0COOEHHO JOKYMEHTaMM, KacaloLwmnmMmncs npas
yernoBeka. [MpaBoBON OOKYMEHT (4OKYMEHTbI) HE OOSMKEH (HE AOIMKHbI) COKpallaTh o6bem npas
1 06513aHHOCTEN, BbITEKAIOLLMX N3 CYLLECTBYHOLLMX MEXAYHAPOAHBLIX COrnalleHni, 1 He JOSMKEH
(He momKkHbI) co3aaBaTb Kakyko-nmbo nepapxuio.

52. [lpoeKTbl TEKCTOB NpeanonaraT UX B3anMOLAOMNOSTHAOLWNN XapaKTep NoO OTHOLLEHUIO K
AMNMKHOOH u npsimo cebinatotea Ha Hee. ANKHOOH 6bina npuHaTa MeHepanbHon
Accambneenn OOH, u cTpaHbl, KOTOpble NepBOHAaYanbLHO rofiocoBanu NPOTUB Hee, C TexX Nop
nameHunm ceom nosvumn. Takum obpasom, ONKHOOH nonb3yeTtcsa Bceobwnm npmusHaHuem. B
CBSI3M C 3TMM €€ MOJI0KEHUS JOIMKHbI YYMTbIBATHCS MpY pa3paboTke OCHOBHbIX MOMOXEHUI
npaBoBbLIX TEKCTOB, kKacarwmxcsa T3, TBK u 'P kopeHHbIX HapoaoB. YuuTbiBasa Bceobllee
npu3HaHWe geknapauuu, JIOrMYHO OXuaaTb BCEOOLLEro OCyLLECTBNEHUS €€ NONOXEHUN.

53. Tlockonbky rocyaapcTtBa B COCTOSIHMM YCTaHaBnNmBaTb 6anaHc MHTEPECcOoB pasfnnyHbIX
rpynn BHyTPW CBOUX CTPaH, NpaBa KOPEHHbIX HAPOA4OB OCTAlOTCA B CUNe U JOMKHbI
cobnitogartbcs. [MpaBa uHTenNnekTyanbHon CO6CTBEHHOCTM KAKOW-TO OAHOW rpymnnbl HE MOryT
OTMEHSITb NPU3HaHHbIE NpaBa KOPEHHbIX HapoaoB®2,

[KoHeL, npunoXeHna n aokymeHTa]

53 BOWC (Hapsgy ¢ apyrumm ydpexaeHnamm, dpoHgamu n nporpammamm OOH) exxerogHo oTunTbiBaeTCs O
[OCTUXKeHUsIX B peanu3aummn ObwecncremHoro nnaxHa gevictemun OOH (Ol OOH) B aTux obnacTsx. eHepanbHbIn
cekpetapb OOH npuHan OMNMO ana cogenictBus nocnegoBatensHomy ocywecteneHmio ONKHOOH.



