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FMOCCAPWIN OCHOBHbIX TEPMWHOB, OTHOCALWMXCA K MHTENNEKTYAITbHON
COBCTBEHHOCTW, TEHETUYECKMM PECYPCAM, TPAONLUNOHHBIM S3HAHNAM
N TPAOVUUNOHHBIM BbIPAXEHUAM KYJIbTYPbI

Lokymenm nodzomoeneH Cekpemapuamom

BBegeHue

1. Ha cBoux LecTHaguaTon n ceMHagLaTon Ceccusx, COCTOSABLLUNXCA COOTBETCTBEHHO 3-7
mas 2010 r. n 6-10 gekabps 2010 r., MexxnpaBUTENLCTBEHHbLI KOMUTET MO MHTEMNEKTYyanbHON
COBCTBEHHOCTU, FrEHETUYECKMM pecypcam, TPaAULNOHHBLIM 3HaHUAM 1 donbkriopy («MKIP»)
npocun CekpeTapmaT NOArOTOBUTb B KA4eCTBE NH(POPMAaLMOHHbBIX AOKYMEHTOB TpW rnoccapus
OCHOBHbIX TEPMUHOB, OTHOCSLLMXCS K MHTENNEKTyarbHON COGCTBEHHOCTU, FTEHETUYECKNM
pecypcam, TPaauLNOHHBbIM 3HAHUAM U TPAAULMOHHBIM BbIPaXEHUSM KynbTypbl, U NPeACTaBUTb
nx MKIrP?,

2. Ha cBoen geBAaTHaguarton ceccun, coctosiBienca 18—-22 unonsa 2011 r., MKI'P
«npeanoxun Cekpetapuaty 06HOBUTbL rnoccapum, cogepxalimecs B LOKyMEHTaxX
WIPO/GRTKF/IC/19/INF/7 («I'noccapwii Knto4eBbIX TEPMUHOB, OTHOCSALLMXCS K
MHTEeNneKTyanbHon cO6CTBEHHOCTU U TPAOULIMOHHBIM BbIPAXKEHUSAM KyNbTypbI»),
WIPO/GRTKF/IC/19/INF/8 («I'nmoccapuit KntoyeBbIX TEPMUHOB, OTHOCALLMXCS K
NHTEeNneKTyanbHOW COBCTBEHHOCTU N TpaaMLMOHHBIM 3HaHuAM») 1 WIPO/GRTKF/IC/19/INF/9

1 Otyet o wectHaguaTton ceccumn Komuteta (WIPO/GRTKF/IC/16/8) n oT4yeT o cemHaguaton ceccum KomuteTta
(WIPO/GRTKF/IC/17/12).
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(«Fmoccapwuii KnoYeBbIX TEPMUHOB, OTHOCALLMXCS K UHTENMEKTYarnbHOM COOCTBEHHOCTU M
reHeTM4eCcKMM pecypcamy»), 06beauHNB NX B €UHOM JOKYMEHTE 1 onybrimkoBaB CBOAHbIN
rmoccapwuii B kadectse MHGOPMaLIMOHHOrO AOKYMEHTA K cneaytolueit ceccum KomureTtar?.

3. Bo 1cnonHeHWe 3TOro peLleHns n BBMay TOro, YTO HEKOTOPblE TEPMUHBI, cofepXalumecs
B 9TUX rnoccapusx, OTHOCATCS KO BceM TpeM TemaM, CekpeTapuat o6beanHun aTn Tpu
rnoccapusi B O4MH JOKYMEHT 1 OOHOBWUN HEKOTOPbIE COAEPKALLMECH B HEM OMNpeaeneHus.
CBogHbIN rnoccapuin 6bin npeacTaBneH B kKayectTse MHPOPMALNOHHOIO OKyMEHTa Ha
npegbigywmx ceccnsax MKIP. OH cogepXXntcs B NPUAOXKEHUN K HACTosALWEMY OOKYMeHTy. [ns
yao6cTBa Nonb30BaHWS BKOYEH andaBnTHbIN yKkasaTernb TEPMUHOB.

4, B rnoccapuun ncnonb3oBaHbl, N0 Mepe BO3MOXHOCTU, Npeablaywune rnoccapun MKIP,
aencreytowme gokymeHTbl OpraHmsaumm O6beanHeHHbIX Hauum n gpyrme mexxgyHapogHble
AOKYMEHTLI. B 3TOM JOKYMEHTe Takke ydTeHbl onpeaeneHnsa n TEPMUHbI, NCNOSb3yeMble B
HaLMOHaNbLHOM N perMoHanbHOM 3aKOHOO4AaTENLCTBE M MPOEKTaxX 3aKOHOB, MHOTOCTOPOHHMX
AO0roBopax, B pamkax Apyrmx opraHn3auumn u npoLeccoB, a Takke B cnoBapsix. Kpome Toro,
onpeaeneHns ocHoBaHbl Ha paboumnx gokymeHTax MKIP, gpyrux gokymeHtax BOUNC u
AoKymeHTax gpyrux nporpamm BOUC. Tem He MeHee npeanaraemMble onpegeneHns He
ABMAKOTCA McHepnbiBaoWmMKn. [pyrne TepMUHbI TakkKe MOryT UMETb OTHOLLEHME K
WHTENNeKTyarnbHOM COBCTBEHHOCTM U rEHETUYECKNM pecypcaM, TPaaNULNOHHBIM 3HAHUSAM W
TPaAMLMOHHBIM BblPaXXEHMAM KyIbTypbl, @ BblOpaHHbIE TEPMUHBI MOTYT Takke UMEeTb apyrue
onpenenexHus.

5. BbI6oOp OCHOBHbIX TEPMUHOB Ba3npyeTcsa Ha TEPMUHONOIMN, Hanbonee 4YacTo
ynotpebnsemon B npoektax agokymeHToB MKI'P 1 apyrux gokymeHTax no Tomy e BOnpocy.
BbiGpaHHble TEpMUHBI 1 Npeanaraemble onpeaenenns, CoaepXxalmnecs B NPUNOXKeHNN, He
HaHoCAT ywepba nobbiM Apyrm rnoccapusam unm onpeaeneHmsaM OCHOBHbIX TEPMUHOB,
cogepxawumes B npeablaywmnx gokymeHtax MKIP nnu ncnonb3oBaHHbIM B N06bIX ApYrnx
MEeXAYHapOAHbIX, PErMOHanNbHbIX UM HAUWOHaNbHbIX AOKYMEHTax unn dopymax. Beibop u
npeanaraemMble onpeaeneHns OCHOBHbIX TEPMUHOB HE O3HAYaloT HENPEMEHHOrO cornacus
yyacTtHnkoB MKIP ¢ BbIOpaHHbIMY TEPMUHAMM U UX NpeafiaraeMbiMn onpeaeneHnsiMu.
HacToawmn JoKyMeHT HOCUT MHpOopMaLMOHHBLIN XapakTep, u MKIP He npegnaraetca
noaTeepXxaatb UMK NPUHUMATL BblOpaHHbIE TEPMUHBI U UX NpeariaraeMble onpeaeneHns

6. MKTIP npednazaemcs npuHsIms
K ceedeHuto Hacmosiuut O0OKyMeHm u
MPUITOXEHUE K HEMY.

[MpunoxeHue cnenyeT]

2 OTtyet o geaTHaguarton ceccun Komuteta (WIPO/GRTKF/IC/19/12).



WIPO/GRTKF/IC/SS/IGE/23/INF/4
MpunoxeHwue, cTp. 4

FMOCCAPWUN OCHOBHBIX TEPMUHOB, OTHOCSALLMXCA K MHTENNEKTYANTbHOW
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ﬂ,OCTyI‘I n coBMeCTHOe nosib3oBaHue Bbirogamm

Cratbs 1 KoHBeHummM 0 Bruonornveckom pasHoobpasum (1992 r.) npegnucbiBaeT
«CrnpaBeAnvMBOE U paBHONPaBHOE pacnpegeneHve bnar, BO3HUKaKOLWMX B pe3ynbtaTe
MCNONb30BaHWSA rEHETUYECKMX PECYPCOB, BKINOYas NyTEM COOTBETCTBYHOLLErO A4OCTYNa K HAM M
COOTBETCTBYHLLEN NEepefayn CBA3aAHHbLIX C HUMWN TEXHOSOTMI, y4nTbiBasi BCE NpaBa Ha 3Tu
pecypcbl U TEXHOSOMMM, a TakKe NyTemM COOTBETCTBYHOLWEro (oMHaHCMPOBaHUNAY.

Haronckuin npoTokon perynupoBaHusi 4OCTYyNa K reHeTU4ECKMM pecypcam U COBMECTHOIO
MCNONb30BaHWSA Ha CNpaBeasiMBON U paBHOM OCHOBE BbIrO4 OT UX NPUMeHeHns K KoHBEeHLMKN O
BGuonornyeckom pasHoobpa3nn(2010 e.) HanpasneH Ha «obecriedeHue CoO8MECMHO20
ucrnosnb308aHusi Ha cripagednueol U pagHoU OCHO8Ee 8b1200 OM NPUMEHEHUsSI 2eHemu4eCcKUX
pecypcos, 8 mom 4ucne nymem obecrieyeHusi Hadnexxaueao docmyrna K 2eHemu4yecKUum
pecypcam u Hadnexawel nepedaqyu coomeemcmeayruUxX MexHoI0aull, y4umsigasl 6ce ripasa
Ha daHHbIe pecypchkl U Ha MexHooauu, u nymem Hadnexauweao huHaHCUpO8aHus,
codelicmeys makum obpa3om coxpaHeHuro buonoa2u4ecKko20 pasHoobpasus u ycmoudueomy
ucrosib308aHUK €20 KOMIMoHeHmMo8». B cooTBeTcTBMM CO cTaTben 3 [pOoTOKON «NpUMeEHsieTcA
TaKkKe K TPaguLUMOHHBIM 3HAHWSAM, CBSI3aHHBIM C FeHETUYECKMMU pecypcami, B pamkax cqepbl
aenctems KoHBEHUMK 1 K BbIro4aM OT NPUMEHEHMS TaKUX 3HAHUAY .

B oTHOLWEHMM pacTUTENBHBIX FEHETUYECKUX PECYPCOB AN NPON3BOACTBA NPOAOBONbCTBUS U
cenbcKoro xo3ancrea MexdyHapodHbil 002080p O pacmumerbHbIX 2eHEMUYECKUX pecypcax
On1s1 npousgodcmea rpodoeosibcmaust U 8e0eHUs ceslibCKo20 xo3sticmea NpoaoBonbCTBEHHOM
N cenbCKoxo3sancTBeHHon opraHmnsaumm (PAO) npegycmaTtpmBaeT B cTaTbe 1 «cripaBeannBoe U
paBHOMPaBHOE pacnpeneneHne Bbirod, CBA3aHHbIX C UX UCNONb30BaHWEM, B COOTBETCTBUN C
KoHBeHumen o Gnonormyeckom pasHoobpasum, B LENAX yCTONYMBOIO pas3BUTUSI CEMNbCKOro
XO35NCTBA N HAOEXHOro obecneyvyeHns NpoaoBOSNbCTBUSAY.

B ctatbe 1 pewwennsa Ne 391 AHgckoro coobLuecTBa o0 pexmnme AocTyna K reHeTUHeCKNM
pecypcam (1996 r.) TepMUH «OOCTYN» onpeaenseTcs Kak «nofnyyYeHne n ncnosib3oBaHme
reHeTMYEeCKMX PecypcoB, COXpaHseMblX in situ 1 ex situ, nx No6oYHbIX MPOAYKTOB U, €CNN 3TO
NPUMEHUMO, NX HEMaTepMarnbHbIX KOMMOHEHTOB, CPeAN NPOYEro, ANs Hay4YHo-
nccnegoBaTenbCkux Lenen, Guonormyeckon passeikm, CoXpaHeHusi, NPOMbILLIIEHHOIO
NMPUMEHEHUSA N KOMMEPYECKOIO MCMNOSb30BaHNS».

Bbirogbl MOryT BKMoYaTh AEHEXHbIE Y HeeHEXHbIE BbIrofbl, B TOM YNCME, HO He
UCKIMIOYMTENbHO, Te, YTO NpMBedeHbl B NpuUnoxeHun kK Harovickomy npotokony®. K atanam,
CBSA3aHHbLIM C MOMyYeHneM J0CTyna K reHETUYECKUM Pecypcam U COBMECTHBIM
CMOSb30BaHNEM BbIr0/l, MOTYyT OTHOCUTLCA AEATENbHOCTb, NPeaLecTByoLas Nony4eHnto
[I0CTYyNa, Hay4YHble UccrnenoBaHus 1 paspaboTKu, CBA3aHHbIE C reHeTUYEeCKUMU pecypcamu, a
TaKkKe UX KOMMEPYECKoe UM MHOe UCMOoNb3oBaHUe, BKMoYas COBMECTHOE UCMOb30BaHMe
BbIrog®.

ApanTtauus

ApanTauven SBNSeTCA akT nepeaernku paHee cyllecTBoBaBLLEro npousseaeHus (byap 1o
OXpaHAEeMOoro unu SBnsALLErocs obLLEeCTBEHHbIM AOCTOSTHUEM) UNN TPaAULMOHHOMO
Bblpa)XeHWs KyrbTypbl C LieNblo, OTAIMYHOW OT TOW, KOTOPOW OHO CAY>XUIT0 NepBOHaYasibHo,
BeAYLLMI K NOSIBNIEHWNIO HOBOIrO NPON3BEAEHUS, e COEANHEHbI ANIEMEHTLI paHee
CyLLIeCTBOBaBLUErO NPON3BEAEHUSA U HOBbIE 3NIEMEHTbLI, MPYBHECEHHbIE B pe3yrbTaTe

8 Haromncknin npoToKon perynmpoBaHus AOCTyna K reHeTUYECKM pecypcam M COBMECTHOMO UCMONb30BaHMS Ha
crnpaBeanvBon U paBHOW OCHOBE BbIrOA OT MX NpuMeHeHns kK KoHBeHuun o Gronornyeckom pasHoobpasum,
NyHKT 4 cTatbn 5.

4 BoHHck1e pykoBoAsiLme NpuHLMNBI N0 obecneyeHnto 4ocTyna K reHeTU4eCKUM pecypcam U COBMECTHOIO
MCMOMNb30BaHUsi Ha CNPaBeAIMBON Y PaBHOW OCHOBE BbIrOA OT UX NPUMEHEHUS], MYHKT 23.
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nepenenkn.’ Ctatbsa 12 BepHckol KoHeeHUuu 06 oxpaHe numepamypHbIX U XyO0KeCcmeeHHbIX
rnpouseedeHuti (1971 r.) npegycmaTpuBaeT, YTO aBTOPbI IMTEPATYPHLIX U Xy40XECTBEHHbIX
Npou3BeaeHMI NONb3YTCA UCKMIOYUTENBHBIM MPaABOM paspeluaTh aganTaunm, apaHXMpoBKY 1
Apyrve nepeaenku ceomx npousseaeHuii. CornacHo opuanyeckoMy criosapto bnaka®,
BrnafenbLibl aBTOPCKOro npaea 06ragatoT UCKIHOYUTENbHBIM NPaBOM OCYLLECTBATL HA OCHOBE
OXpaHsEeMOro NPoM3BeAEeHNsI NOArOTOBKY NPOU3BOAHBLIX NPOM3BEAEHUI UNN NepeaEnok.

AnbTepHaTMBHOE yperynmpoBaHue CnopoB

AnbTepHaTnBHOE yperynupoBaHue cnopoB (AYC) npegnaraet anbTepHaTUBY ouULManbHbIM,
cynebHbIM cuctemam paspeLleHns CnopoB B 0611acTu MHTENNEKTyanbHON COGCTBEHHOCTH,
KOTOpbl€ MOTYT BO3HUKaTb B OTHOLLUEHUW TPagULMOHHBIX 3HAHUIA, TPaAULNOHHBIX BblpaXeHuin
KynbTypbl U reHeTudeckmx pecypcoB. AYC nmeet Lenbio yperynmpoBaHme cropos
HecocTA3aTernbHbIMY MeTogaMu Ans Toro, YTobbl 406MBaTLCH B3aMMOBBIFOAHbLIX AN BCEX
CTOPOH pe3ynbtaTtoB. bnarogapsa AYC cTtopoHbl camu 6epyT Ha cebs OTBETCTBEHHOCTb 3a
yperynmpoBaHue KOHMMKTa n MoryT npMHMMaThb BO BHUMaHWe gpyrme Bonpochl, TOMUMO
npaBoBbLIX HOpM. AYC xapaKTepusyeTcs HanMunmem kak opuumnanbHblX, Tak U HeodmumanbHbIX
npoueayp, npegnaras BapnaHThl, BbIXOAsLME 3a paMku cyaebHoro npouecca, n npegoctaBnss
CTOpOHam GornblLue KOHTPOA B OnNpeaeneHn napameTpoB criopa 1 Hambonee noaxoasiiero
nyTW AN AOCTWXEeHWs paspelleHns. YeTblpbMs rnaBHbiMu meTogamu AYC aBnstoTcs
neperoBopbl, NOCPEAHNYECTBO, apbuTpax N COBMECTHOE Npaeo.

Bonpockl, kacatowwmecs TpagnuuMOoHHbIX 3HAHWUIA, YacTo BbIBatOT CNOXHO NepenneTeHHbIMU C
KyNbTYPHbIMU LEHHOCTSIMU, U1 MHOTME pasHOorfiacus CBA3aHbl C BOMPOCaMu Hagnexallero ¢
TOYKM 3pPEHUS KyNbTypbl UCMOMb30BaHUSA, OBMeHa 3HAHUSAMW U YKa3aHWUs NPUHAANEXHOCTH.
AYC aBnseTcs BaXHbIM 3/1EMEHTOM B LIENOM AnanasoHe BapuaHTOB yperynmpoBaHusi CNOpoB,
NMEIOLLIMXCH B pacnopsiXXeHMn KOPEHHbIX HAPOAOB 1 NONb30BaTenen U3 Yncna TpeTbux
CTOpPOH’.

Opo6peHue n yyactue

OO6LwenpuHATOro onpeaeneHns 3Toro TEpMMHa He cywlecTByeT. B ogHOM M3 KOHTEKCTOB ObINo
BbICKa3aHO NpeanoXeHue, YTo, HECMOTPS Ha uUcnonb3oBaHue B cTaTbe 8(j) KoHeeHyuu o
buonozuyeckom pasHoobpasuu (1992 r.) BblpaXkeHnsa «C ogodpeHnst U NpU y4acTum», B
PasnUYHbIX PELUEHUSIX, Kacalowmuxcs ctatbu 8(j), STOT TEPMUH UCTOSNKOBLIBAETCH B 3HAYEHUN
«npenBapuTenbHoe 060CHOBaHHOE cornacuex»®.

BeHeduumnapsbl

O6LenpuHATOro onpeaeneHns 3Toro TepMrHa He cylecTByeT. Tem He MeHee MHorue
3aMHTEpPECOBaHHbIE CTOPOHbI OTMEYanu, YTo NPOUCXOXAEHWE M BrlafeHUe TpaanuLMOHHbIMU
3HaHUAMU U TPaAULMOHHBIMU BbIPAXKEHUSIMU KYNbTYpPbl, Kak NPaBunno, cyntTaeTcs
KONNEKTUBHbIM, NO3TOMY NtoOble NpaBa N MHTEPECHI MPUMEHUTENBHO K 3TOMY MPOAYKTY
[OIMKHbI MpUHaANexaTb 06LMHaM, a He oTaenbHbIM nuuam. OaQHako B HEKOTOPbLIX Cryyasx
oTAenbHble NULA, TakMe Kak TpaguUMOHHbIe LENUTENM, MOTYT CYMTaTbCA HOCUTENSIMM
TPaAULMOHHBIX 3HaHWI UM TPaAULIMOHHBIX BbIPaXKEHWUI KynbTypbl U 6eHeduumapamm oxpaHbl®.

5 My6nukauus BOUC «PykoBoacteo BOUC no goroBopam B 06nactu aBTOpCKOro npasa M CMEXHbIX NpaB v
"moccapwii TEpMUHOB MO aBTOPCKOMY MpaBy M CMEXHbIM npasamy», BOUC, cTp. 264.

6 B naHHOM pokymeHTe mucnonb3yetcsa 10-e usgaxdve noa pen. bpariana A. MapHepa.

7 MHdopmaumoHHast cnpaska BOUC Ne 8 « AnbTepHaTUBHOE yperynmpoBaHne CropoB, KacatoLwnXcst

WHTENNeKTyanbHom CO6CTBEHHOCTU, TPAANLMOHHBLIX 3HAHWIN, TPAANLMOHHBIX BbIPaXXEHWIN KyNbTypbl 1
reHeTU4ecKknx pecypcoB», OCTyMNHas Ha: https://www.wipo.int/publications/en/details.jsp?id=3877.

8 PekomeHaaumm, BbIHECEHHbIE y4aCTHUKAM NEPEroBOPOB — NPeACTaBUTENsAM cTpaH Adpukn Ha BTopom
noAroToBUTENTbHOM COBELLLAHUM KOPEHHbIX HApPOA0B U MeCTHbIX 06wwmH Adpukn, UNEP/CBD/COP/10/INF/37,
14 okTabpsa 2010 r.

o Ot4yeT 0 ceMmHaguaTon ceccum Komuteta (WIPO/GRTKF/IC/17/12).
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HekoTopble HaunoHarbHbIE U perroHanbHble 3aKoHbl 06 OXpaHe TPaaULUMOHHbIX 3HAHWUIA 1
TPaAVLUMOHHBIX BbIPaXEHWUI KynbTypbl HAAENA0T NpaBamMn HENOCPEACTBEHHO
COOTBETCTBYIOLLME HAPOAHOCTU U 06LWMHBLI. Bo MHOrMMX criyyasix npaBamu Hagensietcs
NpaBUTENbCTBEHHbI OpraH, NpM4YeM YacTo npeagycMaTpuBaeTCsl, YTO NOCTYMNMEHNs OT
NpesocTaBneHnst NpaB Ha UCNOSb30BaHNE TPAAULIMOHHbBIX 3HAHWUIA UMW BbIPAXXEHWI KyNbTypbl
NPUMEHSIOTCS AN peanu3auum nporpaMmmM B 06nactsx o6pasoBaHus, YCTONYMBOrO pa3BuTuS,
HaUMOHanbHOro Hacneaus, coumanbHoro obecrnevYeHns Unu KynbTypbl.

B xoge obecyxaeHuni aToro Bonpoca 6bi510 0TMEYEHO, YTO AAHHbIA TEPMUH MOXET BKMNOYaTh
KOpPEHHbIE HapoAdbl, KOPEHHbIE OBLLNHBI, MECTHbIE OBLLWNHBI, TPAAULNOHHbBIE OBLLMHBI,
KynbTypHble OBOLLMHbI, HALMKX, OTAENbHbIX NUL, rPyMnbl, CEMbU N MEHBLUMHCTBA.

Buonoruyeckoe pasHooGpasue

B ctatbe 2 KoHseHuyuu o 6uonosudeckom pasHoobpasuu (1992 r.) TepMuH «bronormyeckoe
pa3Hoobpa3ne», YacTo CoKpallaeMbli Kak «dbrnopasHoobpasuney, onpenensieTcs Kak
«8apuabesibHOCMb XUBbIX Op2aHU3MO8 U3 8CEX UCMOYHUKOS8, 8K/ToYasi, cpedu rpoyeeo,
Ha3eMHble MOPCKUE U UHble 800HbIE 3KOCUCMEMbI U 3KO/102UHECKUE KOMIMIIEKChI, Yacmbto
KOmMOopbIX OHU SI8MISIFOMCS; 9MO roHSMue ektodaem 8 cebsi pa3Hoobpasue 8 pamkax suoda,
mexdy sudamu U pa3Hoobpa3sue skocucmemy.

Buonorn4yeckune pecypchbl

Kak onpepgensietcs B ctatbe 2 KoHeeHUuU 0 buoriocudeckom pasHoobpasuu (1992 r.), atoT
TEPMUH «BKITHOYAET reHETUYECKNE PECYPChI, OPraHn3Mbl UK UX YacTu, NONyNsAUMK Unu nobsle
Apyrne 6noTnyeckme KOMMOHEHTbI 3KOCUCTEM, UMEIoLLME (haKTUYECKYHO UK NOTEHUMANbHYHO
NOMe3HOCTb UM LLEHHOCTb ANs YyernoBeyectBa». [103TOMy reHeTUYeCKne pecypcbl COCTaBNSOT
OfHY KaTeroputo 61Monorn4eckmx pecypcos.

B ctatbe 1 pelwwennsa Ne 391 AHgckoro coobLiecTBa o0 pexmnme AocTyna K reHeTUHeCKUM
pecypcam (1996 r.) aTOT TepMUH onpeaensaeTcs Kak « MHAMBUAYYMbl, OPraHM3Mbl UM X YacTu,
nonynaunM unun nodble OMOTUYECKME KOMMOHEHTLI, UMEIOLLNE LIEHHOCTb UMW peanbHY Uu
NOTEeHUManbHy NONe3HOCTb, KOTOpbIE coaepXKaT reHeTU4eckme pecypchbl UNn nx No6oYHbIE
NPOAYKTbI».

B dpyaux ropuduyeckux dokymeHmax 8 obsiacmu uHmesisiekmyasibHol cobcmeeHHocmu 3mom
MmepMUH He UCronb3yemcs, a UMeomcs CCbifiku Ha «buonoeaudeckuli Mamepuany. B
[upekTnBe EBpoONenckoro cotsa o rpasoesoli oxpaHe buomexHoo2u4eckux usobpemeHud
(1998 r.) oH onpeaensieTcsa Kak «MaTepuan, cogepXalnin reHeTUYEeCKyo MHGopMaLuo
CMOCOOHbIN Ha CaMOBOCMPON3BOACTBO UM BOCNPON3BOACTBO B GMONOrMYecKom cuctemey.

B cooTtBeTcTBUN ¢ KoOekcom DedeparnbHbix npasusi CLLUA buonorndeckuin matepman BknoyaeT
«MaTepuran, CnocobHLIN Ha NPAMOE UM HENMPSIMOE CaMOBOCIPOM3BEOEHNEY.

B cooTtBeTcTBUM CcO cTaTben 2 KoHeeHyuu o buonoaudyeckom pa3Hoobpasuu (1992 r.),
Bronornyeckne pecypcbl BKITIOYAIOT «reHETUYECKUE PECYPChI, OPraHU3Mbl UIN NX YacTu,
nonynauum unu nobele apyrne Guotnyeckne KOMMOHEHTbI SKOCUCTEM, UMeIoLLME (PaKTUYECKYHO
MW NOTEHUMNAnbHYI0 MONE3HOCTb UMW LIEHHOCTb ANS YenoBeYyecTBar.

BuoTtexHonornyeckue nsodpereHus

OTOT TepMUH onpeaensieTcs B AupekTuse EBponenckoro cotosa no npaBoBOW OxXpaHe
OMOTEXHOMNOMMYECKNX N30BPETEHUIN KaK «N300pETEHMS, KOTOPbIE KacaloTCa NPOAYKTA,
COCTOSILLErO U3 UK coaepallero 6nonormdecknin matepuan unm NpoLece, ¢ NOMOLLbHO
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KOTOPOro GUOrIorMYecKuin MaTepuan Npon3BoaMTCS, nepepabaTtbiBaeTcs UK UcnonbayeTca» .
BuoTexHonornyeckne n3obpeTeHns MOXHO pasfenuTb Ha TPY KaTeropum:
BuoTexHonornyeckune n3obpeTeHns 4enaTcsa Ha TPY KaTeropum: NpoLLecchl CO3AaHNSA 1
MoanUKaLIMM XKUBbIX OPraHM3MOB M BMOMOrMYeckoro matepuana, pesynbTaTbl TakuxX
MPOLIECCOB M UCMONb30BaHNe Takux pesynbTtaTosil.

BbuoTtexHonorua

B ctatbe 2 KoHeeHyuu o buonoaudeckom paszHoobpasuu (1992 r.) aToT TepMUH onpegenseTcs
KaK «11060U 8U0 mexHo102uuU, c853aHHbIU ¢ UConb3o8aHueM buoio2u4yeckux cucmem, Xusbix
op2aHuU3MOo8 Usu UX rMpou38o0HbIX 07151 U320MOBIIeHUS Uu U3MEHEHUS npodyKmoe usnu
rpoUECcCco8 ¢ Uesbio UX KOHKPEeMmMHO20 UCronb308aHusi». B Hazolckom npomokone
peaynuposaHusi docmyna K 2eHemu4yecKuM pecypcam U COBMECMHO20 UCM0/1b308aHUsT Ha
cripaeednueoli U pagHol 0CHO8e 8bI200 OM UX rpumMmeHeHus: K KoHeeHyuu o 6uonoau4yeckom
pasHoobpasuu (2010 2.) ucrionb3yemcsi makoe e orpedesieHue, Kak 8 cmamabe 2.

B cooTtBeTCcTBUM C 3asiBieHneM poaoBONbLCTBEHHOM N CEMNbCKOXO3ANCTBEHHOW OpraHM3auum
(PAO) no 6uotexHonormm ot 2000 r.: «[IMpn nogobHOM LMPOKON MHTEpPNpeTaumnm onpeaeneHne
BUoTEXHONOrMM OXBATUT MHOTME METOAbI M TEXHOMOIMKU, KOTOPble 0OLIYHO UCNONb3YIOTCA B
CenbCKOM XO3ANCTBE M NPON3BOACTBE NPOAOBONLCTBMSA. [Mpy MHTEpnpeTaunm B y3KOM CMbICHE,
KoTopasi paccMaTpmBaeT Torbko HoBble MeTodbl [IHK, monekynapHyto Guonoruio un
pPenpoAYKTUBHbLIE TEXHOMNOIMK, onpeaeneHne BMOTEXHONOMMN OXBaTbIBAET PS4 PasnmyHbIX
TEXHOMOMI1, TakMNX, Kak reHHast MHXXeHepusl 1 nepefaya reHos, paclumdpposka OHK n
KIMOHMPOBAHWE PaCTEHUI N XUBOTHBIX» 2,

TepMunH «coBpeMeHHast BUOTEXHONOMNS» Takke onpeaenseTca B ctatbe 3 KapmaxeHcko2o
rnpomokona o buobesonacHocmu k KoHeeHuuu o 6uonoau4yeckom pasHoobpa3suu, KOTOPbIN Bbin
npuHAT B 2000 r., Kak «NpUMEHEHMKE:

a) MeTooB in Vitro ¢ MCNONb30BaHNEM HYKNENHOBBIX KUCMOT, BKNOYAA PEKOMOMHAHTHYIO
Ae30KenpuboHyknenHosyto kucroTy (OHK) n npsamyto MHbEKLNIO HYKNENHOBBIX KUCIOT B KIETKM
N opraHensbl, unn b) MeTogoB, OCHOBAHHbLIX HA CANSIHUK KINETOK OPraHN3MOB C pasHbIM
TaKCOHOMUWYECKUM CTaTyCOM, KOTOPbIV NO3BOMSIET NPEOAONETb €CTECTBEHHbIE
dusmonornyeckme penpoayKkT1BHbIE UNN PpeKOMOMHALMOHHbIE Gapbepbl 1 KOTOPbIe He
ABNAOTCA MeTOAaMu, TPAAULNOHHBIMY ANS BbIBEOEHUSA U CeNeKummy.

OpraHusaumst 3KOHOMUYECKOro coTpyaHnyecTsa n pa3sutua (O3CP) ucnonb3yet HaMepeHHo
LUMPOKOE onpefeneHne, oxeaTtbiBaloLee BCO COBPEMEHHYH BMOTEXHONOMIO, a Takke MHOrme
TPaAULMNOHHbBIE N NOrPaHNYHLIE BUAbI AeATeNbHOCTU. K BMOTEXHONorm oTHOCHTCA
«MPUMEHEeHUe HayKu U MEeXHUKU K XUBbIM Op2aHuU3MaM, a makxe K ux 4acmsm, npodykmam u
MOOE€sISIM, C Uerbo U3MEHEHUS XKUBbIX UMU HeXUsbIX Mamepuarsios 05151 co30aHusi 3HaHul,
moeapos U ycriye» 8 codemaHuu ¢ nepedyHeM BUOTEXHONOrMYECKMX METOAOB, BKITHOYAIOLLMX,
cpeau NpoYvero, TEPMUHbBI «FTEHHast MHXEHepUsi», «ePMEHTaUNA C UCMOSb30BaHNEM
BuopeakTopar, «reHHas Tepanusy», «buonHegopMaTMka» u «kHaHOBGUoOTexXHoNorusa» 3,

10 Cratbs 3.1 OupekTtnebl 98/44/EC EBponeinckoro naprnameHta n Coeta EBponbl oT 6 ntons 1998 r. o
NpaBoBOW OXpaHe BUOTEXHONOMMYECKNX N300OPETEHWIA.
1 Cwm. pokymeHT WIPO/GRTKF/IC/1/3, nyHkT 16.

12 3asenexne ®AO o BuotexHonormm, ocTynHoe Ha: http://www.fao.org/biotech/fao-statement-on-
biotechnology/en/.
13 Cwm. onpegeneHune 1 NosHbIN NepeYeHb Ha:

http://www.oecd.org/sti/biotechnologypolicies/statisticaldefinitionofbiotechnology.htm.


http://www.fao.org/biotech/fao-statement-on-biotechnology/en/
http://www.fao.org/biotech/fao-statement-on-biotechnology/en/
http://www.oecd.org/sti/biotechnologypolicies/statisticaldefinitionofbiotechnology.htm
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BOHHCKMe pykoBoAsiLMe NPUHLUNBLI N0 o6ecnevyeHnto 4OCTyNna K reHeTUYEeCKUM
pecypcam u COBMECTHOIro UCMOJIb30BaHUs Ha cpaBeAsIMBOM U paBHOW OCHOBe BbIroq
OT UX NPUMEHeHuUA

BoHHCKkMe pykoBoAsALLME NPUHLMMBI N0 06ecneyeHnto A0CTyNa K reHeTUYECKMM pecypcam U
COBMECTHOrO UCMONb30BaHWs Ha CnpaBeaIMBON U paBHOW OCHOBE BbIrog OT UX MPUMEHEHUS
6binu npuHsmel 8 2002 2. KoHgepeHyueti CmopoH KoHeeHUuUuU 0 6uorioau4eckom
pasHoobpa3suu 0ris pykoeodcmea 8 peasusayuu coomseemcemsyrowux rnooxeHut cmamed
8(j), 10(c), 15, 16 u 19 KoHseHuyuu, Kacarouwuxcss docmyra K 2eHemu4eCKuM pecypcam u
COBMECMHO20 UCMOoIb308aHUs1 8bi200. PykoBoasLime NpuHUUNbI HOCAT 40OPOBOSbHbIN
XapakTep 1 agpecoBaHbl LUMPOKOMY KpYry 3aMHTEepecoBaHHbIX CTOPOH*. OHM oxBaTbiBalOT
npoueaypHble U pernameHTUpYHLLNE acnekTbl, B YaCTHOCTU, NpeaBapuTenbHoe 060CcHOBaHHOE
cornacue, 1 onpeaensiioT AeHEXHbIe N HeJeHeXHble (PopMbl BbIroa™®.

MexaHn3mM nocpegHu4yecTBa

CornacHo rnoccaputo, ncnosnbdyemomy porpammon OOH no okpyxatowen cpege (KOHEM),
NoA MeXaHM3MOM NOCpPeAHNYECTBA M3HAYaANbHO NOHMMaNCcs (UHAHCOBLIN MEXaHW3M, Npu
KOTOPOM y4yacTBytoLMe GaHKn 0OMEHMBAOTCS YEKAMM U BEKCENSIMU U AEHEXHbIE pacyeTbl
NPOBOAATCA TOMbKO B OTHOLUEHWUM YACTOrO canbdo. B HacTosiee BpeMsa 3Ha4YeHne TepMuHa
6bIN0 paclmpeHo 1 BkNtoYaeT Nbyo opraHn3aumnio, KoTopas CBOAUT BMECTe NOCTaBLUUKOB U
notpebutenen ToBapos, ycnyr unm nigopmaumm, obecneunsast Takum odpasom cCOOTBETCTBUE
MexXay cnpocom 1 npeanoxennem. B cootBeTcTBUMM ¢ KBP Obin co3gaH MexaHn3m
nocpegHnyecTBa Anga obecnedyeHns OCTyna BCeX rocy4apCTBEHHbIX OpraHoB K MHGopMauun 1
TEXHOMOormaM, Heo6xoaUMbIM UM NSt OCYLLECTBNEHNS AeATENbHOCTM B obnacTtu
6ropasHoobpasna’s,

KOAVI(*)VILIVIDOBaHHbIe TPpaaAUUNOHHbIE€ 3HAaHUA

«KoandumumpoBaHHble TpaguLMOHHbIE 3HAHUSAY» OTHOCATCS K «TPAOULMOHHBIM 3HAHUAM,
KOTOpble BOMNSOLWEHbI B CUCTEMATUYECKON U CTPYKTYPUPOBAHHOW (hopme, NO3BONAOLLIEN
yrnopsiaoumBaTth, OPraHM3oBbIBaTh, KnaccuuumnpoBaTb 3HaHWUS U pacnpeaensitb X no
KaTeropusiMm Tem U NHbIM crocobom»?’.

B vactHoCTKY, B 0BnacTtu TpagmumMoHHOW MeaunumHbl ['pynna cneumannuctoB NO HETPaaANLMOHHON
mMeguumHe BecemupHom opraHusaumm 3gpasooxpaHeHus (BO3) npoBoauT pasrpaHuyeHme
mexay (a) koanpumpoBaHHbLIMKU CUCTEMAMN TPAOULMOHHOW MEANLIMHBI, KOTOPbIE ObINK
NMMCbMEHHO PACKPbITbl B APEBHMX CBALLIEHHBLIX TEKCTAX 1 NMONTHOCTLIO OTHOCATCS K cdepe
00LLEeCTBEHHOrO AOCTOSAHNSA, KaK, HAaNnpuMep, alpeena, NonyvmeLlas packpbiTe B APEBHUX
CaHCKPUTCKUX TekcTax'®, unu TpaguumoHHas kutaickas meguumHa (TKM), nonyyusLuas
pacKpbITME B APEBHEKUTANCKMX MeanLMHCKuX TekcTax!®; n (b) HekoguduLMpoBaHHbIMM
TPaAULNOHHBIMU MEONLNHCKUMUN 3HAHUSIMW, HE 3aPUKCUPOBAHHBLIMW MUCbMEHHO 1 BO MHOTUX
Cny4vyasax He nony4atoLmMMmn packpbITUSE CO CTOPOHbI HOCUTENEN, NepeaaBasiCb M3 NOKONEHUA B

14 Cwm. BoHHckne pykoBoasLme npuHUmnel, ctaten 1, 7(a) n 17-21.

15 Cwm. BoHHckne pykoBoasLme npuHUmMnel, ctaten 24-50 u npunoxenue Il.

16 UNEP Glossary of Terms for Negotiators of Multilateral Environmental Agreements, page 22, cM. Ha:
https://www.unenvironment.org/resources/report/glossary-terms-negotiators-multilateral-environmental-
agreements.

S Cnncok 1 kpaTkoe TeXHUYECKOe NOSICHEHUE PasnYHbIX (OPM, B KOTOPbIX MOXHO HalTN TPaAULMOHHbIE

3HaHua (WIPO/GRTKF/IC/17/INF/9), nyHKT 16 npunoxeHus.

18 AlopBega npeacTtasnseT cobor KoannUMPoBaHHYHO CUCTEMY TPaAULMOHHON MEeAVLMHDI, NOMYYUBLLYHO
NMCbMEHHOE pPackpbiTUe B BEANYECKUIA NePUoA, BO BpEMSI COCTaBNEeHUs apmusamn TeKCToB YeTbipex Bea (1500-
1800 rr. go H.3.). Hanbonbluee yncno ynoMmvHaHun o Hel BcTpeyaeTcs B Pursege n AtxapsaBege.

19 CurcteMa TpaguLMOHHON KUTAWCKON MeanLmHbl BGbina n3HayanbHo koandmumpoBaHa U MIMCbMEHHO packpbiTa B
TpakTaTe XKentoro nmneparopa — nepBoM yHAaMeHTanbHOM, KIacCU4eckom Tpyae, B KOTOPOM
3aknagpiBatotcs ocHoBbl TKM. PabGoTa no coctaBneHunto TEKCTOB TpakTaTta NPOAoKanach HeCKOMbKO
cTonetun, ¢ 3 no 1 BB. O H.9.


https://www.unenvironment.org/resources/report/glossary-terms-negotiators-multilateral-environmental-agreements
https://www.unenvironment.org/resources/report/glossary-terms-negotiators-multilateral-environmental-agreements
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NoKosieHne B YCTHOM Tpaguuun. Tak, Hanpumep, B KOXHOM A3umn KoandrumpoBaHHbIe CUCTEMBI
3HAHWIN BKNOYAKOT MEAULMHCKYIO CUCTEMY alopBeabl, KOaNULNPOBaHHYIO B 54 aBTOPUTETHbLIX
KHUrax atopsebl, CACTEMY CMOOXOB, KOANMULMPOBAHHYIO B 29 aBTOPUTETHbBIX KHUrax, un
TpaguumMio yHaHun T66, kognuduumpoBaHHyto B 13 aBTOPUTETHBIX KHUrax.

lMpoBoanTCsA eLle 0gHO pasrpaHUYeHnEe, a UMEHHO Mexay (i) TPagULMOHHBIMW 3HAHUSMMU,
KOTopble KoaNnMULMpoBaHbI, T.e. UMEIOT BONSOLLEHNE B MMCbMEHHON dOpMe, 1 KOTopble
OTHOCATCA K chepe obLLEeCTBEHHOro OCTOAHNS, U (ii) TPaANUMOHHBIMW 3HAHUSAMK, KOTOPbIE HE
KOONMULIMPOBAHbI U ABNSOTCS YacTbio YCTHOW TpaauLMM KOPEHHBIX 0OLWMHZL. B gokyMeHTe
«CnnCcoK 1 KpaTkoe TEXHMYECKOE NOSICHEHUE Pa3fiMYHbIX POPM, B KOTOPbIX MOXHO HaNTK
TpaauuunoHHsble 3HaHns» (WIPO/GRTKF/IC/17/INF/9) npuBoanTca ONONHUTENBHOE
obcyxgeHune KognpnunpoBaHHbIX TPAAULMOHHBIX 3HAHUIN U HEKOANPULMPOBAHHBIX
TPaANLMNOHHDBIX 3HAHWUA.

KoHcynbTauum

CornacHo topuanyeckomMy crioBapto bnaka, KoHCyrnbTaumnen SsBnseTcs akT obpalleHus K
KakoMy-nMGOo nuLy 3a COBETOM UMK C LENbo Y3HaTb MHEHWE 3TOro Nnnua (Hanpumep, K lopucTy).

B 0gHOM 13 MCTOYHMKOB yKa3bIBAETCS, YTO KOHCYNbTaLMs 03Ha4yaeT npouecc obmeHa
MHEHUAMU 1 HopMaumen. JTOT NPOLLECC He SIBNSIETCA OAHOCTOPOHHMM, a NpeanonaraeT
COBMECTHOE MCMOSb30BaHNe 3HaHWU U MHEHUIN. «KoHcynbTaums» o3HavyaeT COTPYOAHUYECTBO,
03HaKOMIIEHME C MHEHMEM [PYroi CTOPOHbI U AESATENbHOCTb B COOTBETCTBUM C 3TUM.
CornacHo Apyrmm UCTOYHMKAM, NMPUMEHMUTENBHO K KOPEHHbIM O6LLMHaM npoLecchl
KOHCYNbTaLMN U NONy4YeHUs Cornacusi HoCAT B3aUMOCBSi3aHHbI xapakTep. Mocpeactesom
KOHCYNbTaLMi Nofb3oBaTeny — TPETbY Nl MOryT NPUATK K MOHUMAaHUIO TOro, YTo TpebyeTcs
AN NONyYeHUs cornacus 1 oT KOro OHO AOMKHO UCXOAWTb, a Nvua, NpeaocTaBnsowme
cornacue, MoryT fyydLle YSCHUTb, Ha YTO MMEHHO OHWM NPEeOCTaBNSAT CBOE corfacue. 2

KoHBeHuus Ne 169 MexayHapoaHoun opraHusaumm Tpyga (MOT) 0 kopeHHbIX Hapogax u
Hapoaax, BegyLmx nreMeHHon obpas xu3Hn (1989 r.), rmacuT, 4To KOHCynbTauumn NpoBoaATCA
«000pOCOBECTHO 1 B (hOpMe, COOTBETCTBYHOLLEN OOCTOATENBCTBAM, C LIENbIO0 AOCTUXKEHUS
AOrOBOPEHHOCTU UMK COorfnacus B OTHOLLEHMM Npegnaraemblix Mep» (NyHKT 2 cTaTb 6).

KoHBeHUusA 0 buonormyeckom pasHoodpasmm

KoHBeHUus o 6uonormyeckom pasHoobpasum (KBP) — mexayHapoaHasa KOHBEHUUS, NPUHATas B
noHe 1992 r. B xoge KoHdepeHunmn OOH no okpyxatowen cpege u passutmio, COCTOSIBLLENCS
B Pro-ge-XKaHeinpo, bpasunus. B cootBeTcTBMM CO cTaTben 1 uenamm KoHBeHUMN ABNAIOTCA
«COXpaHeHne bronornyeckoro pasHoobpasnsg, ycTondnmsoe NCnonb3oBaHMe ero KOMMOHEHTOB U
COBMECTHOE NoslyvyeHne Ha cnpaBeanuBon N paBHOW OCHOBE BbIr0, CBA3aHHbIX C
MCNONb30BaHWEM reHETUYECKNX PECYPCOB, B TOM YMUCIe NyTeM NpeaocTaBreHns Heobxoanmoro
AOCTyNa K reHeTUYECKNM pecypcaM 1 NyTeM Hagnexallen nepegadm CoOOTBETCTBYOLLMX
TEXHOSMOrMIM C y4eTOM BCEX NPAB Ha Takne pecypcbl N TEXHOMOMMK, a Takke NyTemM AOSMKHOro
uHaHcupoBaHus». OHa BcTynuna B cuny 29 gekabpa 1993 r.

20 KHurv Takmx Tpaguumn, kak aopeega, cuctema CUAAXoB U yHaHWU TGO, yNoMMHaTCS B KAa4eCTBe
aBTOPUTETHbLIX UCTOYHMKOB B NMepBom pasgene 3akoHa MHoum 1940 r. 0 nekapCTBEHHBLIX U KOCMETUYECKMX
cpeactBax Ne 23 (B pen. 3akoHa 0 NeKapCTBEHHbIX U KOcMeTnyecknx cpeacteax 1986 r. Ne 71). Cm. nepeyeHb
CYLLIECTBYHLLMX OHITANHOBbLIX 6a3 AaHHbIX, COAEPXaLLMX MHOPMAaLMIO NO AOKYMEHTaUmMM B 06nactm
TpagnumoHHbix 3HaHun (WIPO/GRTKF/IC/3/6), nyHkT 8. Cm. Takke Karin Timmermans v Togi Hutadjulu,
Cornawenne TPUMC n dapmaueBTmyeckune npenapatbl: OTyeT 0 cemnHape ACEAH no Bonpocam
Cornawenua TPUTMC n ero BNMaHWS Ha hbapmMaueBTUHECKYI0 NPOAYKLMIO, CTpP. 45.

2 BoictynneHue generaummn KaHagel. Cm. Otyet o BTopoin ceccun (WIPO/GRTKF/IC/2/16), nyHkT 131.

22 Teppu Axke, MyTn 1 NpaBuna — pykoBOACTBO KMHeMaTorpaducta no B3aMMO4ENCTBUIO C KOPEHHBIMU
Hapogamu, Ux KynbTypOW U KOHUenumsamu, cTp. 51.
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CTpaHa NpoucXoXaeHUs reHeTUYeCKUX PecypcoB

B cootBeTcTBMM CO cTaTben 2 KoHgeHyuu o buonoaudeckom pa3Hoobpasuu (1992 r.) «cTpaHa
NPOMCXOXOEHNSI TEHETUYECKNX PECYPCOBY O3HAYaeT «CTpaHy, KoTopas obnagaeTt aTumm
reHeTM4ecKMMn pecypcamm B ycrioBusix in-situy». [pyrne onpegenenHns BknovaroT
reHeTU4eCcKNe pecypchbl B YCIOBUSAX eX-Situ. Hanpumep, cTpaHa NponCXoXxaeHns
onpegensetca B ctatbe 1 pewweHnsa Ne 391 AHgckoro coobuiecTBa o0 pexunme gocTtyna K
reHeTndeckum pecypcam (1996 r.) kak «cTpaHa, koTopas obnagaeT reHeTUYECKMMN pecypcamm
B YCINoOBMUSIX in-situ, BKoYas Te, KOTopble, HAX04sChb B YCNOBUAX in-situ, B HacTosiLee Bpems
HaXOASATCA B YCIOBUSIX €X-Situ».

CtpaHa, npegocTaBnsoLas reHeTU4YeCcKne pecypchbil

B cootBeTcTBMM CcO cTaTben 2 KoHBeHUMN 0 Buonormdeckom pasHoobpasum (1992 r.) «cTpaHa,
npegocTaBnsaoLWas reHeTUYECKNE PeCYPCbI» O3HAYaET «CTpaHy, NPeaoCTaBNsoOLLYHO
reHeTn4eckme pecypcbl, COOpaHHble U3 UCTOYHMKOB in-situ, BKNtoYas NonynsumMm Kak gMKux, Tak
N O4OMALLHEHHbIX BUAOB, MO0 MOy4YeHHbIE U3 NCTOYHUKOB eX-Situ, HE3aBUCMMO OT TOrO,
NPOMCXOOAT OHM U3 3TOWN CTPaHbl UNN HETY.

KynbTypHas o6wuHa

«CoumanbHas obLWwnHa» onpeaensaeTcs Kak Kpenko CniodYeHHas counanbHas eguHmiua, YneHbl
KOTOPOW UCMbITbIBAKOT CUITbHOE YYBCTBO €4MHCTBA U CONUOAPHOCTU U KOTOpas oTnnyaeTcs ot
APYrmx oBLMH HaNnn4Unem coO6CTBEHHOW KyNbTypbl UMW KyNbTYpHOro obpasua nmbo BapnaHToM
POLOBOW KynbTypbl.23

KynbTypHOe pa3Hoobpa3sune

B cootBeTcTBMM ¢ KOHBEHYUel 06 oxpaHe U MoowpeHUU pasHoobpasusi Ghopm KyribmypHO20
camosbipaxeHus (2005 r.) OpraHmnsaumm O6beguHeHHbIX Hauuin no Bonpocam obpasoBaHus,
Hayku n kynbTypbl (FOHECKO), kynbTypHOEe pasHoobpasne o3HavaeT MHoroobpasue gpopm, ¢
MOMOLLLbIO KOTOPbIX KyNbTypbl Fpynn 1 o6LeCcTB HAaXoa4AT CBOE BblpaXeHue. I3Tu popMbl
CaMOBbIpaXXeHWs NepeaaroTcst BHYTpY rpynn n obLwecTs n mexay HUMm?,

BbipaxeHusi KynbTypbl

B KoHeeHuyuu 06 oxpaHe u noowpeHuu pa3Hoobpa3susi popM KyribmypHO20 CaMO8bIpakeHUst
(2005 r.) Opranmszaummn O6begmMHeHHbIX Haumii no Bonpocam o6pas3oBaHus, Hayku U KynbTypbl
(KOHECKO) BbipaxkeHMs KynbTypbl ONPeaensoTCa Kak «Takne (popmbl CaMOBbIPaXKeHUS,
KOTOpble NpeacTaBnAlT cobomn pesynbTaT TBOpYeCTBa OTAENbHbIX NAL, FPpynn unn obLiecTs u
KOTOpble UMEIOT KyITbTYPHOE CoAepXaHne»?s.

KynbTypHOe Hacneaue

Ana uenen KoHeeHyuu 06 oxpaHe 8CEMUPHO20 KyrbmypHO20 U rnpupodHo20 Hacnedus(1972 r.)
OpezaHu3sayuu ObbeduHeHHbIx Hayut rno eonpocam obpa3osaHusi, HayKu U Kyribmyphbl
(FOHECKO) KynbmypHbIM Hacrieduem cHumaromces criedyroujue obbeKkmsl, rnepeyucrieHHble 8
cmamee 1:

(a) namMssimHuku: npouseedeHusi apxXumeKmypbl, MOHYMEHMarnbHOU CKybnmypbl U
XKUBOMUCU, 3r1IeMEeHMbI Uriu CMpyKmypbl apXeosioeudeckoeo xapakmepa, Haonucu,

23 MpoeKT rmoccapus, NpeanoXeHHbI Ha COBELLAHNM TPYNMbl 3KCNepToB M3 HuaepnaHgos, co3BaHHOM Gopo
HauwnoHanbHom komuceun Hngepnangos no sonpocam KOHECKO, TER/CH/2002/WD/4, 2002.

24 MyHkT 1 cTatbun 4 KoHBeHumn FKOHECKO 06 oxpaHe v noowipeHnm pasHoobpasusi oopm KynbTypPHOro
camoBblpaxeHusi 2005 r.

25 MyHkT 3 ctatbun 4 KoHBeHumn FKOHECKO 06 oxpaHe 1 noowpeHnm pasHoobpasusi oopm KyrnbTypPHOro
camoBblipaxeHus 2005 r.
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rnewiepsbl U epyrrbl 3/71eMEeHMOo8, Komopble UMerom 8bl0arouLyrocsl yHUsepcarbHYyH
UEHHOCMb C MOYKU 3PEeHUST UCMOopUU, UCKyccmea Usnu HayKu;

(b) aHCcambrniu: epynrbl U30UPOBaAHHbIX UU 06beOUHEHHbIX CMPOEHUU, apXumeKkmypa,
e0UHCMEBO Unu ces3b C rnelizaxxeM KOmopbix rnpedcmassisiiom ebidarouyrocs
yHUBepcarsibHy UeHHOCMb C MOYKU 3PEeHUSI UCMOopuUU, UCKyccmea usu HayKu;

(c) docmonpumedamersibHble Mecma: npou3gedeHus Yesio8eKka usu CO8MECMHbIe
meopeHuUs Yernoeeka u npupodbl, @ makxe 30Hbl, 8K/I04as apxeorio2uyeckue
docmonpumedameribHble Mecma, rnpedcmasrsroujue 8bl0arlWycs yHU8epcabHyo
UEHHOCMb C MOYKU 3PEeHUST UCMOopUU, 3CMemuKu, 3mHOo102uu Uiy aHmporosioauu.

KynbTypHasa caMOObITHOCTb

«KynbTypHas caMobBbITHOCTbY yKa3blBaeT Ha HanMyne COOTBETCTBUS Mexay ObLMHON —
HaLMOHarbHOW, 3THUYECKON, A3bIKOBOW U T.4. — N €€ KyNbTYPHOM XXMU3HbIO, a Takke Ha npaBo
KaXxaon OBLUMHbBI HA COBCTBEHHYIO KynbTypy. KoHeeHuusi Ne 169 MexayHapogHon
opranmsaumm Tpyga ( MOT) o kopeHHbIX Hapogax 1 Hapodax, BegyLumx nneMmeHHon obpas
XWU3HW B HE3aBUCUMbIX cTpaHax (1989 r.), rmacuT, 4To NpaBUTENBCTBA AOJPKHbLI OKa3biBaTb
COAENCTBME MOSIHOMY OCYLLECTBNEHNIO COLMAnbHbIX, 9KOHOMUYECKUX U KyNbTYPHbIX NpaB 3TUX
HapPOAOB NPY YBAXXEHUN NX COLMANbHOM M KyNbTYPHOM CaMOBbITHOCTK, X 0bbl4aeB 1 Tpaauuui
N NX NHCTUTYTOB?.

KynbTypHble LLleHHOCTH

B ctatbe 1 KOHBEHUMM O Mepax, HanpasfeHHbIX Ha 3anpeLleHne 1 npeaynpexaeHne
He3aKoOHHOro BBO3a, BbIBO3a U nepegayun npaBa cO6CTBEHHOCTM Ha KyNbTypHbIE LLEHHOCTU
(1970 r.) OpraHusaumm O6begmHeHHbIX Hauun no Bonpocam o6pa3oBaHus, Haykn U KynbTypbl
(KOHECKO) KynbTypHbIMU LLEHHOCTSIMW CHUTAOTCSA LLEHHOCTU PESTMIMO3HOIO UM CBETCKOIO
XapakTepa, KOTopble pacCMaTpMBalOTCA KaXabIM roCyAapCTBOM Kak NnpeacTaBnsowmne
3HayYeHne ns apxeonornn, JOMCTOPUYECKOro nepnoaa, UCTopun, NuTepaTypbl, UCKyccTBa U
HayKu 1 KOTOPblE€ OTHOCATCS K MEPEYNCNAEMbIM HKE KaTeropusim:

a) peakue Konnekumm n obpasubl pnopbl 1 hayHbl, MUHEpanornm, aHaToMmn u
npeameTbl, NPeAcTaBnsoLLne NHTepec A8 naneoHTonornm; b) LeHHOCTU, KacarLwmecs
NCTOPWK, BKINOYAS UCTOPUIO HAYKN N TEXHUKU, NCTOPUIO BOMH 1 0BLWEeCTB, a Takke
CBSAI3aHHbIE C XW3HbIO HAUMOHAmbHbIX AeATenemn, MbICUTeNen, y4eHblX 1 apTUCTOB 1 C
KPYMHBLIMU HALMOHAarbHbIMU COBLITUAMU; C) apXeonormyeckne HaxoaKku (Bknwoyas
00ObIYHbIE N TalHbIE) N apXxeonormyeckne OTKpbITUSA; d) COCTaBHbIE YaCTU pacyNeHEeHHbIX
XyOOXECTBEHHbIX M UCTOPUYECKUX NaMATHUKOB Y apXeOoSTIOrM4eCKMX MeCT; €) CTapUHHbIE
npegmeThbl bonee yem 100-neTHeEN AaBHOCTU, TAKUE KaK HAOMUCK, YEKAHHbIE MOHETbI 1
neyatw; f) aTHoNornyeckne matepuarnsl; g) Xy4oXeCTBEHHbIE LLIEHHOCTU, Takne Kak: i)
NOMNOTHA, KAPTUHbI Y PUCYHKUN LLENTIMKOM py4HON paboTbl Ha ntobon ocHoBe 1 13 nobbix
MaTepranos (3a UCKITIYEHMEM YepTeXEN N NPOMbILUNEHHbIX U3AENWI, YKPaLLeHHbIX OT
PYKW); ii) opurnHarnbHble NPon3BeeHNst CKYNbNTYPHOro MCKYCCTBa M3 N0ObIX
MaTepuranos; iii) opurMHanbHble rpaBlopbl, 3CTamMmbl U IMTOrpaduy; iv) opurMHanbHble
XyOOXeCTBEHHbIe NOAGOPKN N MOHTaXM 13 Nobbix MaTepunanos; h) peakme pykonucu u
WHKYHaOynbl, CTApUHHbIE KHWUMM, JOKYMEHTbI U U3[aHud, npeacTaBnsoLwme ocodbin
NHTEpeC (MCTOPUYECKNIA, XyOOXKECTBEHHbIN, HAYYHbIN, NMUTEpPaTypPHbIA U T.4.), OTAENbHO
NN B KONNEKUMSIX; i) NOYTOBbIE MapKW, HanoroBble U aHanornmyHble Mapku, OTAENbHO NN
B KONNEKUMSX; j) apxmBbl, BKNtoYasa poHo-, POTo- 1 KMHOapxmBbl; k) mebenb 6onee yem
100-neTHen AaBHOCTU N CTAPUHHbIE MYy3blKalibHble NHCTPYMEHTHI.

26  Tesaypyc FOHECKO, cm. no ccbinke:
http://www.vocabularyserver.com/unesco/en/index.php?tema=2526&/cultural-identity.

2 KoHBeHuma MOT o KopeHHbIX Hapoaax U Hapodax, BedyLumx nnemMeHHon obpas KnsHu, B HE3aBUCKUMbIX
ctpaHax 1989 r. (Ne169), nyHkT 2 b) cTaTtbm 2.
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XpaHutenb

KOpuanyeckuin cnosapb bnaka gaet cnegyiollee onpegeneHne XxpaHuTens: «muo nunm
yypexneHue, KoTopoe COCTOUT Ha NoneyYeHnmn unu xpaHeHun (pebeHka, cCobCTBEHHOCTMH,
AOKYMEHTOB UNn ApYyrnx ueHHocTen)». CorrnacHo TOMY e UCTOYHUKY, «NOMeyYnTenbcTBO»
OTHOCUTCSA K YXO4y U KOHTPOSIIO 3a BELLbO UM YeNOBEKOM 4SS MPOBEPKM, COXPaHEHUS Unn
6e3onacHocTn. «XpaHutenb» onpegensetca B OKcopackom crnoBape aHrMNCKOro A3blka Kak
«NNLO MW OpraHn3aumnsi, KOTopoe UNn KoTopasa OCYyLLECTBASET NONeYNTENbLCTBO Hag KemM-nnbo
UnNn xpaHeHue 4ero-nnbo; onekyH». Cnosapb «Merriam-Webster» cogepxut Takoe
onpegeneHne: «HeKTo, KTo obeperaeT 1 OCyLLECTBISET OXpaHy Uinn XxpaHeHmey». TepMuH
«XpaHUTENb» B KOHTEKCTE TPAANLNOHHBIX 3HAHUIN N BbIpaXXEHU KyNbTYpbl OTHOCUTCS K TEM
o6LWunHaM, HApOAHOCTAM, OTAENbHLIM NMUaM U ApYrMM cyGbekTaM, KOTopble B COOTBETCTBUM C
HopMamu 06bI4HOrO NpaBa 1 OPYron NPakTUKOM COXPaHSAIT, UCMOMb3YIOT U pa3BuBaloT
TPaAULUOHHbIE 3HAHNS U BbIpaXKeHUs KynbTypbl. OH BbipaXaeT NoHATUE, KOTOpPOoe OTNnyaeTcs
OT «npaBa COGCTBEHHOCTMY («BraAEHUNA») Kak TAKOBOroO, MOCKOSbKY «XpaHUTenNb» nepenaet
YyBCTBO OTBETCTBEHHOCTU, rapaHTupytoLee, YTo TPaaNLMOHHBbIE 3HAHUS U BblpaXXeHUs
KynbTypbl UICNONb3YOTCH TaknMm 06pasoM, 4TO 3TO UCNOMb30BaHMe yaoBNeTBOPSEeT LLEHHOCTAM
OGLWMHBI 1 HOpMaMm 0BbIYHOrO Npaea.

OObIYHbIN KOHTEKCT

«OBbIYHbIV KOHTEKCT» O3HA4YaeT UCMOSb30BaHMEe TPAANLMOHHBIX 3HAHWUIA UIK BbIPaXKeHWUI
KyNnbTypbl B COOTBETCTBUM C TaKON NOBCEAHEBHOM NPAaKTUKOW OBLLMHBI, Kak, Hanpuvep,
00blyHasA Npogaka MECTHBIMU PEMECTIEHHUKAMK KON BblpaXXeHn onbkopa B
MaTtepuanbHon oopmez,

OGbIYHOE NpaBo 1 npoueaypbI

KOpuanyeckunin cnosapb bnaka aaet cneaytowlee onpegenenne obbl4HOro Npaea: «npa.o,
OCHOBbIBatoLLieeCst Ha 0bblYasaX, KOTOPbIE NPUHSTLI B KAYECTBE 3aKOHHbIX TpebGoBaHWIA UK
oba3aTenbHbIX NpaBun NOBeAEHUS; NPaKTMKa 1 BEPOBaHUSA, KOTOPbIE CTOSb XU3HEHHO
HeobXxoanMbl 1 NPUCYLLM YaCTW COLManbHO-3KOHOMUYECKON CUCTEMBI, YTO K HUM OTHOCHTCS TakK,
Kak ecnu bl OHKU BbIIM HopMamm nNpasay. OBbLIYHOE NPaBo Takxke onpeaeneHo Kak
«MPU3HAHHbIE HA MECTHOM YPOBHE NPUHLMMBI 1 6ornee KOHKPETHbIE HOPMbI UNW NpaBuna,
KOTOPble COXPAHSAITCA U NepefarnTcs B YCTHOM (DOPME U MPUMEHSIOTCS YUPEXAEHMAMM B
pamkax OOLLMHbI B LEensX BHYTPEHHEN perfnameHTauum unm pykoBoacTeBa BCEMU acrnekTamm
XN3HM»?°, POpMbI, B KOTOPbIX BOMSIOLLEHBI HOPMbI OOLIYHOIO NpaBa, OTNMYarTCs ApYr OT
apyra. Hanpumep, 3akoHbl MOryT 6bITb KOANMPULMPOBAHHBIMU, MUCbMEHHBIMW NN YCTHBIMW,
YETKO BbIPa>KEHHbIMW UMK UCMOSTHAEMbIMW Ha OCHOBE TPaaMLUMOHHON NpakTuku. Ewe oguH
BaXXHbI 3NIEMEHT 3aKMo4aeTcs B TOM, AENCTBUTESNBHO NN 9TU 3aKOHbI NPU3HAOTCA
«omLmManbHO» HauMoOHaNbHbIMU CUCTEMaMu NpaBa CTPaHbl, B KOTOPON Haxoantcs obLmHa,
n/vnn cBs3aHbl C 3TUMKU cuctemamu. Peluarowmm haktopom B onpeaeneHnn Toro, UMerT Nn
HeKoTopble 0DOblyan CTaTyC 3aKoHa, SABMSETCH TO, CYMTAET N UX OBLLUHA topuamyecku
obs3aTenbHbIMK, MY OHM MPOCTO ONUCLIBAIOT PearibHy NPaKTUKY.

HopMbl 06bIMHOIO NpaBa KacakoTCsl MHOMMX acrekToB »XU3HWU 06LWmMH. OHM onpedenstoT npasa u
06513aHHOCTM YNEHOB OOLLMHBI B OTHOLLEHUM BaXKHbIX aCMEKTOB UX XWU3HW, KyNbTypbl U
MWPOBO33PEHUS: HOPMbI 0OLIYHOrO NpaBa MOryT KacaTbCsl UCMONb30BaHUS NMPUPOAHbIX
pecypcoB 1 AOCTYyNa K HUM; NpaB 1 06s13aHHOCTEN B OTHOLLEHMWN 3eMENb, BONPOCOB
HacrneaoBaHUs U UMYLLECTBA; NPaKTUKN JYXOBHOM XMU3HW; COXPaHEHUsI KyNbTYpHOro Hacneaus

28 TunoBble NONOXEHMS ANA HAUMOHAmNbHBIX 3aKOHOA4ATENLCTB 06 OXpaHe BbipaXkeHui dhornbknopa ot
HEe3aKOHHOrO UCMOMNb30BaHWSA U APYrUX HaHoCAWMX yuepb aencteuin, 1982 r., nyHkT 42 yactm lIl.

29 MpaBa Ha oxpaHy TpaaWLMOHHbIX 3HAHWIA: NOCNeaCTBUS NPUMEHEHNSI HOPM W NPaKTUKKM 0ObIYHOrO NpaBsa,
CeMuHap-npakTMKyM No BoNpocaM NraHnpoBaHMs HayyHbIX uccnegosaHui, Kycko, Mepy, 20-25 masa 2005 r.
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M CUCTEM 3HAHWUIA, a TaKKe MHOTUX APYrUX BONPOCcoB®. BbickasblBanocb MHEHUE, YTO HOPMbI
06bI4YHOro NpaBa OCHOBaHbI HA 0bblYasix KOPEHHbLIX HAPOAOB, KOTOPbIE NMPaKTUKYHOTCS
TPaAMLMOHHBIMW OBLLMHAMK, a Takke CONPSXKEHHbIMU C HAMU MECTHBIMU CaHKLMSIMU 3a
HapyLleHWe 3TUX HOpM. BOonbLIMHCTBO NpaBus, COCTaBNAOLWMUX HOPMbI OGLIYHOMO Npaga,
MUCbMEHHO He 3ahMKCUPOBaHbI U HE ABMAIOTCS eAUHBIMU A Pa3fUYHbIX 3THUYECKUX Fpyn.
Pasnununs mexagy HopMamm 06bI4HOMO NpaBa 3THUYECKMX FPYNN MOXHO OBBSCHUTL TaKUMM
dakTopamu, Kak s3blk, 6IM30CTb MECT NPOXMBaHUS, MPOUCXOXAEHWE, UCTOPUSI, coLManbHas
CTPYKTypa 1 3koHOMMKa. OBGbl4HOE MPaBoO He CTaTUYHO, @ AUHAMUYHO, Eero Npasuna Bpems ot
BPEMEHWN MEHSIIOTCSl, OTPaXXas MU3MEHEHUS B COLMAnbHbIX M SKOHOMUYECKUX YCMOBUSIX3L,

B psine paboumnx gokymeHToB MKIP ynomuHaoTcst HopMbl 0GbIMHOMO Npasa 1 npoueaypsbl, a B
HEKOTOpPbIX FOBOPUTCS O TOM, YTO OHW LOSMKHbI YYUTLIBATLCS NpU pa3paboTke HOBOW CUCTEMbI
OXpaHbl TPAAULMOHHbBIX 3HAHUIA U TPAAULMOHHBIX BbIPAXXEHUI KyNbTypbl.

OO6bIYyHasA npakTuKa

O6blyHas NpakTMka MOXeT BbITb onpegeneHa kak 4esaTeNnbHOCTb U BUAbl UCMONb30BaHMS,
KOTOPbIE PErynMpyoT U HAaNpPaBnaloT PasfuyHblie acnekTbl XN3HM 00LWKNHbL. OOblYHaA NpakTuka
yKopeHeHa B 06LLMHE N NPOSIBNSAETCA B €€ XnsHegeaTenbHocTu. Ee Henb3s BoCcnpuHUMaTh Kak
OTAENbHbIA KOANMPULMPOBAHHbBIN «3aKOH» KaK TakoBOW32,

Basa AaHHbIX NO cornaweHusM o 6uopasHoob6pas3nmn, CBA3aHHbIM C JOCTYNOM U
COBMECTHbIM NMOJfIb30BaHMEM Bbirogamu

basa gaHHbix BOMC no CornaweHnunsam o 6uopasHoobpasnm, CBA3aHHLIM C JOCTYMNOM U
COBMECTHbIM NOMb30BaHMEM BbIrog4amu, npeactaBnset cobom aNeKTPOHHYI0 OHNANHOBYHO
KONMEKUMIO «PYKOBOLCTB MO KOHTPAKTHOM NMpaKkTUKe, pyKoBOAALLMX NPUHLMUMOB N TUMOBbLIX
NMONOXEHW B 06r1acTn MHTENNEKTYarlbHOW COOCTBEHHOCTU 4151 UCMONb30BaHMS B KOHTPAKTHbBIX
cornalleHmnsax o OoCTyne K reHeTUYeCckuM pecypcam U COBMECTHOM MOMb30BaHUN Bbirogamu, ¢
y4yeTom 0coboro xapakrepa n noTpebHOCTEN pa3nNUYHbIX 3anHTEPECOBaHHbLIX CTOPOH,
pa3fMYHbIX FTEHETUYECKMNX PECYPCOB M pasnuyHbIX hopm nepegaydun B pasnnyHbiX cepax
MONUTMKM B 06MNacTU reHeTUYeCcKux pecypcoB»3. B KayecTBe cpeAcTBa co3faHusa noteHumana
OHa HanpaBneHa Ha obecneyeHne MHOPMaLMOHHBLIX PECYPCOB ANs Tex, KoMy TpebyeTcs
NMOMOLLb B OTHOLLEHUWN OENCTBYIOLLIEN NpakTuku B obnactn NC, goctyna n COBMECTHOro
NCNOoNb30BaHNA BbIro U reHETUYECKUX PECYPCOB, a B KAYECTBE SIMMNUpUYecKon 6a3bl oHa
npegHasHaveHa cogencrteoBaTb paspaboTke B BOVC pykoBogaLWmMX NPUHLMMNOB MO JOCTYNY K
reHeTUYECKMM pecypcam 1 COBMECTHOMY MOMb30BaHMI0 Bbirogamm®s,

OepuBar

B nyHkTe (e) ctaTtbu 2 Haronckoro npoTokona perynmpoBaHusa JOCTyna K reHeTMYeCKum
pecypcam 1 COBMECTHOIO MCMNONb30BaHUS Ha cripasedniugoll U pasHOU OCHO8e 8b1200 0m UX
npumeHeHusi K KoHeeHyuu o buonoeudeckom pasHoobpasuu (2010 r.) npuBegeHo cnegyrouiee
onpenenexHune: «[epuBaT» 03Ha4YaeT eCTECTBEHHO BCTpevarlleecs buoxmmmnyeckoe
coeaiHeHue, ABnsoLLeecs pe3ynbTaTtoM reHeTUYEeCKON aKkcnpeccumn nnn metabonunama

30 O6bIYHOE MpaBo, TPAAWLMOHHBIE 3HAHWS U UHTENNEKTyanbHas cCo6CTBEHHOCTL: aHanuna sonpocos (2013 1.),
https://www.wipo.int/export/sites/www/tk/en/resources/pdf/overview_customary_law.pdf.

81 Mon Kypyk, «AdpurkaHckne Hopmbl 06bIYHOMO NpaBa 1 oxpaHa doneknopax», Copyright Bulletin, XXXVI, No.2,
2002, p. 6, quoting, in part, Paris, 15 June 1982, Gazette du Palais, 1982.2, Summary, p. 378, or Paris, 25
April 1978, Gazette du Palais, 1978.2, p. 448.

32 OObI4YHOE NpaBo, TPAAULMOHHBIE 3HAHUSA N MHTENNEKTYyanbHas cCOOCTBEHHOCTL: aHanm3 Bonpocos (2013 r.),
https://www.wipo.int/export/sites/wwwitk/en/resources/pdf/overview_customary_law.pdf.

33 Cwm. pokymeHT WIPO/GRTKF/IC/2/3, cTp. 4, NyHKT 2; oHNanHoBas 6a3a AaHHbIX 4OCTYMHA MO CCbISKE: .
https://www.wipo.int/tk/en/databases/contracts/index.html

34 Cm. nokymeHT WIPO/GRTKF/IC/44/INF/11.
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BUONOrNYECKNX UNN FreHETUYECKNX PECYPCOB, AaXe €CN OHO HE COAEPXUT PYHKLMOHAMNbHbIX
eVHWL, HacneaCTBEHHOCTH.

MpousBoaHble NpousBeaeHUs

B obnacTtu aBTOpCKOro npaBa TEPMUH «NPOM3BOAHBbIE NPOM3BEAEHNSI» OTHOCUTCA K NepeBogam,
agjanTtaumsam, My3blkarbHbIM apaHXUpoBkam 1 Apyrum nepegenkam paHee CyLecTBOBaBLUMX
npounsBedeHnn, KOTOpble B COOTBETCTBUU C NYHKTOM 3 cTaTbh 2 bepHckol KoHeeHUuu 06
oxpaHe fiumepamypHbIX U XydoxecmeeHHbIX ripouseedeHuli (1971 r.) oxpaHsa0TCa HapaBHe ¢
Taknumu npoussedeHnsmu 6e3 yuiepba npaBam aBTopam paHee CyLleCTBOBaBLUNX
npou3BeaeHniA®. ITOT TEPMUH MHOrA4a Ucnonb3yeTcs B 6ornee LWNMPOKOM 3HAYEHUN U
OoXBaTbIlBaeT KOMNUINALUN/COOPHNKM NPOMN3BEOEHNIA, OXPaHAEMbIX B COOTBETCTBMM C MYHKTOM 5
cratbu 2 KoHBeHumK, (a Takke nyHKToM 2 ctatbk 10 CoanaweHusi BcemupHol mopaosoli
opeaHusayuu (BTO) no mopaosbim acriekmam npas uHmersnnekmyarnbHolU cobcmeeHHocmu
(1994 r.) (CornaweHus TPUIC) u ctatben 5 Jorosopa BONC no aBTopckomy npasy (1996 r.)

(OAT))*.

B 3TOM cMbICne TepMUH «NPOM3BOAHOE NPOMU3BEAEHNE» BKIOYAET KOMMUMNSALMN AaHHbIX UK
MHbIX MaTepUanos B MalLUMHOYUTAEMOWN UK MHOW hopMe, KOTopble Mo nogdopy u
pacnonoXeHno MaTepuanos NpeacTaBnsoT coboM pesynbTaT MHTENNEKTyanbHOro
TBOpYecTBa®. [lpousBeneHus, NpeacTasnstoLlme cobon KOMIUNALMI0 U COOPHMK,
OXPaHsIlTCSA B COOTBETCTBMM C BepHCKol KOHBEHLMEN Hapsay ¢ NPOYMMMN NPOU3BOAHBIMU
npousseaeHnsIMm. 38

JNIn4yHOE HEMMYLLECTBEHHOE NPABO aBTOpa MOXET OrpaHNYMBaTL NPaBO TPETbMX NNL, Ha
co3faHune NpousBoaHoro npousseneHust. MoaTomy gaxe B criyqae, ecnv no oroBopy Unm
3aKOHY 1ML BrpaBe BHOCUTb U3MEHEHMS B NPOVU3BEAEHME MU UCMONb30BaTb €ro Ass
CO3[aH1s NPOV3BOAHOIO NPOU3BEAEHUS, aBTOP MOXET NPOTUBOAENCTBOBaTbL BCAKOMY
M3BpaLLeHMIo Npon3BeaeHUsl, CNOCOGHOMY HaHEeCTM yLepb penyTaumm asTopa.

B HekoTOpbIX PUCANKLUSIX onpeaeneHe NponsBoaHbIX NpounsseaeHuin bbino nepepabotaHo

MPUMEHNTENBbHO K TPaAULMOHHLIM BbIPpaXXEHUSAM KYIbTYpPbl. B cootBeTcTBUM C TUXOOKEAHCKUM
pervoHanbHbIM TUMOBbLIM 3aKOHOM 06 OXpaHe TPaaWLUMOHHBIX 3HAHWI 1 NPOSBNEHUI KynbTypbl (2002 r.) 3TOT TEPMUH
o60o3HayaeT NGO pesynbTaT UHTENNEKTYanbHOro TBOPYECTBa UM UHHOBALMIA, CO30aHHbIM Ha OCHOBE UK 3a cYeT
TPaAOVLUMOHHBIX 3HAHWIA UMW BbIPaXXEHUI KyIbTypbl. 39

MocsAraTenbcTBO

B cootBeTcTBMM CO cTaTben Bbis bepHckoli KoHeeHyuu 06 oxpaHe numepamypHbIX U
XxydoxecmeeHHbIx ripousgsedeHud (1971 r.) TEpMUH «nocaraTensCcTBO» 0b6o3HavaeT yiepb
4YecTn unu penytauumn astopa. IATOT TEPMUH OTHOCUTCA K AEUCTBUSAM, KOTOPbIE HE ABMSOTCA
haKTU4ECKMM M3MEHEHMEM COOCTBEHHO NPOU3BEAEHMS UM BMELLATENLCTBOM B Hero. OH
o603Ha4aeT AencTBNE «B OTHOLLEHUN» NPOM3BEAEHNS. TepMUH «nocsiraTenbCTBO» Obin
pobaeneH B KoHBeHUMto Ha Bproccenbckon KoHdepeHLUMM NO NEPECMOTPY C LIENb OXBaTUTb
Takoe UCMNonb30BaHMe NPon3BeaeHs, KOTOpoe HaHoCUT yepb aBTopy. OH OTHOCUTCA K

35 MyHkT 3 cTatbn 2 bepHckon koHBeHUMN. «llepeBoabl, agantauun, My3sblkanbHble apaHXUpPOBKU 1 apyrue
nepeaernky nMTepaTypHOro Unm XynoXXeCTBEHHOIO NPOM3BEAEHUS OXPAHSOTCS HapaBHE C OpUrMHaNbHbLIMN
npousseaeHnsamMu, 6e3 yuiepba npasam aBTopa OPUrMHaNbLHOTO NPOU3BEAEHNS».

36 My6nukauus BOUC «PykoBoacteo BONC no goroBopam B 06nactu aBTOpCKOro npaBa U CMEXHbIX Npas 1
"moccapwii TEpMUHOB MO aBTOPCKOMY MpaBy U CMEXHbIM npaBamy», BOUC.

37 MyHkT 5 ctaThm 2 bepHckon KonBeHumm, nyHKT 2 ctatbn 10 Cornawenuns TPUMC, ctatba 6 JorosBopa no
aBTOPCKOMY NpaBy.

38 Cwm. Cam PukeTtcoH u xeriH C. MmH3Gypr, MexayHapooHoe aBTOpPCKOe NpaBo Y CMEXHbIE NpaBa — B pamKax v
3a pamkamun bepHckon KonseHuum, Oxford, Vol. I., p. 485.

39 TuxookeaHCKWIA pernoHanbHbI TMNoBoK 3akoH oT 2002 r. 06 oxpaHe TpagULMOHHBIX 3HAHUIA 1 NPOSIBNEHUI
KynbTypbl, YacTb |. 4.
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CUTyauusm, Korga npovssefeHne coobLiaeTcs TakuM o6pa3oMm, YTO 3TO HAHOCUT Bpen
aBTOPY-.

PaCKprTbIe TpaaAnUNOHHbIE 3HAHUA

«PackpblTble TpagMUNOHHBbIE 3HAHUA» OTHOCATCS K «[TPaAULMOHHBIM 3HAaHUSAM, KOTOpble
AOCTYMHbI NMLaM, He ABMSIOWNMCS YeHaMy KOPEHHON U MeCTHOWN OBLLMHbI, KOTopast
paccmaTpuBaeTcs Kak ‘HocuTernb' [TpaauUMOHHbBIX 3HaHUA]. Takue [TpaguuMOHHbIE 3HaHUSA]
MOryT ObITb JOCTYNHBbIMW ANSA LUMPOKOW NyGnMKK, AOCTYN K HAM BO3MOXEH NOCPEACTBOM
MaTepuanbHbIX JOKYMEHTOB, VIHTepHeTa 1 Npoynx BUAOB TENEeKOMMYHUKALWUA U 3anncu.
[TpagMuMOHHbIE 3HaHWS] MOTYT ObITb PacKpbITbl TPETBMM NULLAM WX NULAM, HE SBIAIOLWMMCSA
YfieHaMKn KOPEHHbIX 1 MECTHbIX OOLLUMH, OTKyAa 6epyT Havano [TpaguumnoHHble 3HaHus], ¢
paspeLLeHnst KOPEHHbIX U MECTHbIX OBLLIMH UNn 6e3 oHoro»*:,

B nokymeHTe «CnnMCoK 1 KpaTKoe TeEXHUYECKOe NOSCHEHUE pasfiMyHbIX POPM, B KOTOPbIX MOXHO
HanTn TpaguumoHHble 3HaHna» (WIPO/GRTKF/IC/17/INF/9) npuBoguTcs AONONHUTENBHOE
obcyxaeHne packpbITbiX TPAAULMOHHBIX 3HAHUW U HEPACKPLITbIX TPAAUUMOHHBLIX 3HaHWA.

PackpbiTue

CornacHo topuamnyeckomy crioBapto bnaka, «packpbiTve» o3Ha4aeT BbiiBrieHne pakToB unm
aKkT unu npouecc obHapogoBaHMsA TOro, YTo BbINO HEN3BECTHO paHee. B cdepe aBTOpCKOro
npaBa TEPMUH «PacCKpbITUE» MOXET 03Ha4yaTb obecneveHne Toro, 4Tobbl LUMpokas nybnvka
BrepBble Nnony4una AocTyn K npounsseneHunto. Nepeas nybnukaums nponsseeHns aBnaeTca
OAHON — HO HE eANHCTBEHHOM — U3 OOPM PacCKpbITUSA, NOCKOSbKY pacKpbITUE NPOM3BEAEHUN
MOXET Takke NPoMCcXoanTb NyTemM AENCTBUN, HE CBA3AHHbLIX C KOMMPOBAHMEM, Hanpumep nyTem
ny6nnM4YHOro NCNoNHeHMa 1 nepegaym B 3ump no nposogam+*2. B cOOTBETCTBUM C HOPMaMU
MeXOyHapo4HOro aBTOPCKOro npasa Npu3HaHue Takoro npasa He SABNsSeTcs ob6a3aTenbHbIM.

B bepHckol koHeeHUUU 06 oxpaHe numepamypHbIX U XyOQ0xXeCcmeeHHbIX rpouseedeHul

(1971 r.) roBopuTCst 06 MCNONB30BaHUM NYONMYHO PACKPbIThIX MPON3BEAEHUIN B KOHTEKCTE
NCKMNIOYEHUI, NPM 3TOM aBTOpP MMEET NPaBO PaCKpPbITb OBLLECTBEHHOCTM CBOE NPOM3BEAEHME™,
B cooTBeTCTBUM C ONpeaeneHHbIMU HauMOHarnbHbIMM 3aKOHaM1 «NpaBo Ha pacKpbITUe»
ABNSAETCS NTMYHBbIM HEMMYLLLECTBEHHbBIM NPaBOM.

TpeboBaHua o0 packpbiTUn

PackpbITve SIBNSIeTCs YacTbio OCHOBOMOMaratoLLero NpyHLUMna naTeHTHoro npasa®s,

B cooTeeTcTBMM CcO cTaTben 5 [JoroBopa o nateHTHou koonepauun (PCT) nateHTHOe
3aKOHOAATEeNbLCTBO HanaraeT Ha NaTeHTHbIX 3asBuTenen oblee 0653aTeNbCTBO «packpbigams
u3obpemeHusi 30CMamoy4YHO SICHO U MOJIHO, YMOobbI U3obpemeHue Mo2sio bbimb
ocyuwiecmerieHo crieyuanucmom e OaHHou obnacmuy. OpHako «TpeboBaHne O packpbITUN»
Mcnonb3yeTcs B NocrneaHee Bpems B KayecTse obLero TepMmHa NpUMEHNTENbHO K pedopmam,
KOTOpble NPOU3OLLIM B MATEHTHOM 3aKOHOAATENbCTBE HA PErMOHarIbHOM U HALMOHaNbHOM
YPOBHE, 1 NpeasioKeHNaM 0 peddopMMPOBaHUN MEXAYHAPOLHOIO NaTEHTHOro
3aKoHO4aTenbCTBa, KoTopble ByayT KOHKPETHO HanaraTb Ha NATEHTHbIX 3asaBUTENen
06a3aTenbCTBO pacKpbiBaTb HECKOMLKO KaTeropuin nHopmMawmm, Kacarowencs TpagnumoHHbIX

40 Cwm. Cam PukeTtcoH u IxeiiH C. MmH36ypr, MexayHapoaHoe aBTOPCKOE NpaBo Y CMEXHbIE NpaBa — B pamKax v
3a pamkamu bepHckon koHBeHuun, Oxford, Vol. |., cTp. 603.

41 Cnuncok 1 kpaTkoe TeXHUYECKOe NOSICHEHUE PasnYHbIX (OPM, B KOTOPbIX MOXHO HalTh TPaAULMOHHbIE
3HaHus (WIPO/GRTKF/IC/17/INF/9), NyHKT 4 npunoxeHus.
42 My6nukauna BOUC «PykoBoactBo BOMC no gorosopam B 06nacti aBTOPCKOro npaea M CMEeXHbIX Npas,

agMUHMCTPaTUBHOE yrnpaBreHne KotTopbiMu ocyllectenseT BOWC, u Moccapwuii TEpMUHOB MO aBTOPCKOMY
npaBy M CMEXHbIM NpaBam», cTp. 282.

43 Cmamebu 10bis u 11. Cm. Cam Pukemcon u [xelH C. [uH36ype, MexdyHapoOHOe asmopcKoe rpaso u
CMeXXHble rnpasa — 8 paMkax u 3a pamkamu bepHckol KoHeeHyuu, Oxford, Vol. |., p. 614.

4 CM. gokymeHT WO/GA/32/8, cTp. 32 NpunoxeHus.
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3HaHWUI U/UNK FeHEeTUYECKNX PEeCYPCOB, KOraa OHM UCMONb3YTCA B pa3paboTke n3obpeTeHus,
NPUTA3aHNE Ha KOTOPOE COAEPXKUTCS B NaTEHTE UMW 3asiBKe Ha NaTeHT*,

B oTHoLwEeHNN meTo0B PacCKpbITUA, OTHOCALLNXCA K reHeTU4eCKMM pecypcam 1 TpaanuMOHHbIM
3HaHuaM, bbinn pPacCMOTpPEHbI TPU LLNPOKNE (byHKLI,VII/lI

—  packpbITue NobbIX reHETUYECKNX PECYPCOB/TPAANLMNOHHBIX 3HAHWIA, OENCTBUTENBHO
NCNONb30BaHHbIX B X04€e CO3[aHNA n3obpeTeHuns (onucatenbHas yHKUNS Unn
byHKUMS NPO3PaYHOCTUN, OTHOCALLMECH K CAMUM Fr€HETUYECKUM
pecypcam/TpagnuNOHHbIM 3HAHUSAM M K X B3aUMOCBSI3M C n3obpeTeHnem);

—  packpbiThe OEeNCTBUTENBHOrO UCTOYHMKA FEHETUYECKUX PECYPCOB/TPaANLIMOHHBIX
3HaHUN (PYHKUNST PAcKpbITUA MPOUCXOXOEHUS, OTHOCALLAACA K TOMY, IAe MnosyYeHbl
reHeTU4ecKkne pecypcbl/TpagnLMOHHbIE 3HAHUS) — 3TO MOXET KacaTbCs CTpaHbl
NPOUCXOXAEHNSA (PA3bACHUTb, B COOTBETCTBUM C KAKOW HOpUCaMKUMEn Obin nonyyeH
NCXOAHbIN MaTepuan), unu 6onee KOHKPETHOIO MECTOHAxXOXAeHus (Hanpumep, Ans
rapaHTuM TOro, YTO AOCTYN K FeHETUYECKUM pecypcam BO3MOXEH, YTO rapaHTUpyeT
BO3MOXHOCTb MOBTOPEHMS UM BOCMPOU3BEAEHMS N300pETEHNS); U

— obecneyeHne obsizaTenbCTBa UM foKasaTenbCTBa NPeABaAPUTENIBHOMO NMOMYyYEHHOTOo
cornacus (pyHKLMA cobnogeHnsl, OTHOCALLASACS K 3aKOHHOCTW AoCTyna K
reHeTU4eCcKnm pecypcam/ TpaguLUNOHHBbIM 3HAHUSAM) — 3TO MOXET MOBIeYb 3a cobon
AOKa3blBaHNE TOrO, YTO FEHETUYECKME PECYPCHI/TPAANLMOHHBIE 3HAHWS,
NCNoNb30BaHHbIE B M306peTeHMM, ObINN NOMyYEHbl U NCNONb30BaHbl B COOTBETCTBUU C
3aKOHO4ATENbCTBOM, MPUMEHMMOM B CTPaAHE NMPOUCXOXAEHUS, NN B COOTBETCTBUM C
yCrnoBusMu noboro cneumnanbHOro cornalleHmnsi, B KOTOpOM OTMEYEHO
npeaBaputensHoe 060CHOBaHHOE cornacue, Uy AokasbiBaHWe TOro, YTo nogava
3asBKM Ha NaTeHT Oblna ocyLLecTBeHa B COOTBETCTBMM C NpeaBapuUTesibHbIM
060CHOBaHHbIM cornacmem*.

Bbinn npegnoxeHbl anbTepHaTUBHbIE MEXaHM3MbI B OTHOLLEHUM TpeboBaHMn 0 packpbITUn?',
Ewe ogHa mexxayHapoaHas HMumMaTuBa B OTHOLLEHUN TpeboBaHUst O packpbiTUm —
npeanaraemas ctatbsa 29bisCoenaweHus BcemupHol mopeoeol opeaHusayuu (BTO) o
mop20o8bIM acriekmam rpas uHmersnekmyasnsHou cobecmeeHHocmu (1994 r.) (CornaweHuns
TPUMC), npeanoxeHHasa Ans o6CyXaeHUs psaoM cTpaH?e,

[okyMeHTUpoOBaHue

B Okcdhopackom crioBape aHrnmMncKoro s3blka CoAepXKUTCS crieaytollee onpeaeneHme
[LOKYMEHTMPOBAHMS: HAKOMMeHue, knaccudukaums u pacnpocTpaHeHne MHopMauum;
cobpaHHbI B xoae aToro Matepuan. [JokyMeHTUpoBaHMe TPaaULMOHHbLIX 3HAHWUIA MOXET
BKIMOYaTb UX 3anucb, perucTpauuto, otorpadmpoBaHme Unm BOCnponsBeaeHme Ha nieHke —
BCE TO, YTO COAEPXUT B cebe aneMeHT UKCUPOBaHMS TPaAMLMOHHBIX 3HAHWIN Takum obpasom,
YTO OHWM COXPAHSAIOTCA U MOTYT OblTb 4OCTYNHBIMU AN APYTUX NAL, C LENbo UX NO3HaHWUS.
[loKyMeHTMpOoBaHME OTNMYaeTCs OT TPAAMLMOHHBIX CMOCOOOB COXpaHeHUs U nepeaayn 3HaHui
N TPAAMLUMOHHBIX BblpaXkeHWi KynbTypbl B pamMmKax OOLLUHbI.

45 B oTHOWeHun gononHuTensHow nHgopmaummn cM. gokymeHT WIPO/GRTKF/IC/16/6, cTp. 7-11 npunoxeHus 1.

46 Cwm. TexHuuyeckoe nccnegosaHne BONC oTHocuTenbHO TpeboBaHMin MO packpbITUO MHDopMaL MK,
OTHOCSLLENCS K reHeTUYECKUM pecypcam 1 TpaguLMOHHBIM 3HaHusaM, nybnvkauma BOWC Ne 786(E), cTp. 65.
B nioHe 2017 r 66110 BeINyLWEHO HoBoe nccneposaHne BOWC no tpeboBaHmsM, kacaloLwmMMCcs packpbiTHs
naTeHTHoOn nHdopmaumm, osarnaeneHHoe « OCHOBHbIE BOMPOCHI, CBA3aHHbIE C pa3paboTkon TpeboBaHui K
pacKpbITUIO NAaTEHTHON MHAOPMAaLIMN B OTHOLLEHUWN FEHETUYECKNX PECYPCOB M TPAANLIMOHHbBIX 3HAHWUAY;
AocTynHo Ha: http://wwws.wipo.int/publications/en/details.jsp?id=4194

47 OokymeHnt WIPO/GRTKF/IC/9/13 (anbTepHaTUBHOE NpeanoxeHune).

48 HokymeHT TN/C/W/52.
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[lokymeHTMpoBaHne nmeeT ocoboe 3HaveHre, NOCKONbKY HepeaKo OHO ABMNSieTCA CpeacTBOM, C
NMOMOLLIbIO KOTOPOTO MOAM 3a NpeaenaMy TPaauLMOHHOIO Kpyra nony4aroT A0CTyn K
TPagULUMOHHBIM 3HaHMAM*. B gokymeHTe « CNMCOK M KpaTkoe TEXHUYECKOE NOosICHEHME
pasnnyHbIX POpM, B KOTOPbIX MOXHO HaWTU TPAANLMOHHbIE 3HAHUSA»
(WIPO/GRTKF/IC/17/INF/9) npnBoantcsa gONosHUTENbHOE 00CYXAEHNE AOKYMEHTUPOBAHHbIX
TPaANLMOHHBIX 3HAHWI N HEOOKYMEHTUPOBAHHbBIX TPAAULMOHHBIX 3HAHWUNA.

OorxHasn OCMOTPUTEJNIbHOCTb

KOpugundeckun cnoapb «Black’s Law Dictionary» gaet onpegeneHvne 4omkHON
OCMOTPUTENIBHOCTU KaK pa3yMHOM OCMOTPUTENBHOCTU, OXXMAAEMOM OT Nuua, CTpEMSALLErocs
BbIMOMHUTL NPaABOBOe TpeboBaHMe Unm 0653aTenbCTBO, M OObIYHO NPOSIBNSIEMON TAKUM TTULIOM.

CnpaBegnueoe Bo3HarpaxaeHue

CnpaBegnueoe Bo3HarpaxkgeHue o3HadaeT Bo3HarpaxaeHue, BbiniaynBaemMoe 3a
onpeaeneHHble AeNCTBUSA, KOTOPbIE ObINTM OCYLECTBIIEHLI B OTHOLLIEHWW NPON3BELEHUS UK
00beKkTa CMEeXHbIX Npae, B CyMMe U Ha YCINOBUAX, COOTBETCTBYHOLLMX TOMY, YTO MOXET
paccMaTpuBaTbCs Kak 0bbl4HbIE KOMMEpPYEeCcKMe CTaHaapThl B Criyyae, ecnv Bnagenew
aBTOPCKOro rnpaea Unn CMEeXHbIX NpaB NPeaoCTaBu paspeLleHne Ha OCyLLeCTBNEHNE 3TOro
aencteus. Takoe Bo3HarpaxaeHue oObl4HO BbINIIaunMBaEeTCs B Criyyasx, korga
MMYLLLECTBEHHbIE NMpaBa CBEAEHbI K NpaBy Ha BO3HarpaxaeHue (M B LLIENIOM NPMMEHSAI0TCA Ha
OCHOBaHWM HegoBpPOBOBLHON NULEH3MK)®. [Jo2zoeop BOUC no ucnonHeHUsM u ¢poHoepammam
(1996 r.) (ON®P) B nyHKTE 1 cTaTbk 15 NpegycMmaTpuBaeT, UTO UCMOSTHUTENN U NPOU3BOAUTENN
doHorpaMm nonb3yrTCsl NPaBOM Ha €AMHOBPEMEHHOE CrpaBeaIMBOE BO3HarpaxgeHue 3a
NPsIMOE UIn KOCBEHHOE UCMOSb30BaHMe hoHorpamm, onyGriMKOBaHHbIX B KOMMEPYECKMX
uensix, ans acmMpHOro Belannsa nnu nodoro coobLueHnsa ans Bceobuiero ceegeHnst. Tem He
MeHee, cornacHo nyHkTy 3 ctatbun 15 nobas [JoroapmBatowasicas CTopoHa MOXET OrpaHNYnTb
3TO NpaBo MUK — NpU YCroBUW, YTO OHa cAaenaeT oroBopky K [loroBopy — oTka3aTbCsl OT €ro
NPUMEHEHUS.

UckniovyeHus

TepMUH «UCKMOYEHNSI» YCTaHaBNMBaET OrpaHMYEHMs Ha UCMONb30BaHNe NPOM3BEAEHNS,
OXpaHsiEMOro aBTOPCKNM nNpaBoM. VICKNoYeHus B NepBYO oyepenb KacarTes AeNCTBUA MO
OTHOLLIEHWNIO K OXPaHSeMbIM 3rieMeHTaM. VIHOr4a NoHSATME «UCKIIOYEHUSA» OXBaTbiBaeT
3aKoHoAaTernbHble peLeHns (HanpuMmep, TeKCTbl 3aKOHOB MK cyAebHbIX peLeHuin), B
COOTBETCTBMM C KOTOPbIMX MOHOMOMWS BRagernbLa nepectaeT pacnpoCcTPaHATLCA Ha
onpeaeneHHble OpUrnMHanbHble NPOU3BEAEHUS, OOHAKO B LLENTIOM 3TO OTHOCUTCS K
onpeaeneHnto Toro, Kakme Buabl UCMNONb30BaHNSA OXPaHAEMbIX N1IEMEHTOB HE TPEBYIOT HU
Bbldayn paspeLleHus, H1 BbinnaTthl BO3HarpaxaeHusst. B bepHckon KoHBeHUun 06 oxpaHe
nuTepaTypHbIX U Xy4OXeCTBEHHbIX NponsBeaeHnii (1971 r.) npegyCMoTpeHo NpuMeHeHne
TpexcTyneHyaTon NpoBEPKM AN onpeAeneHns BO3MOXKXHOCTU paspeLleHns UCKITIOYeHnR: (i)
NCKMNIOYEHNE MOXET pacnpOCTPaHATLCA NULLb Ha onpeaerieHHble ocobble cryyaw; (i)
NCKNOYEHNE He AO0MKHO NPOTUBOPEYMUTL HOPManbHOMY UCMNOSIb30BaHMIO NpousBeaeHus u (iii)

49 OT4eT 06 MHCTPYMEHTapPUN MO YNPaBEHNIO MEXAHU3MaMW BIUSHWUS UHTENNEKTyanbHoW COGCTBEHHOCTM NpK
AOKYMEHTUPOBaHUW TPaaMLMOHHbIX 3HaHW u reHeTudeckux pecypcos (WIPO/GRTKF/IC/5/5), cTp. 4
NPUINOXEHUS.

50 My6nukauna BOUC «PykoBoactBo BOMC no gorosopam B 06nacti aBTOPCKOro npaea M CMEeXHbIX Npas,

afMVHUCTPaTMBHOE YNpaBrieHne KoTopbiMu ocyulecTensieT BOUC, n Moccapuii TepMUHOB MO aBTOPCKOMY
npaBy U CMEXHbIM MpaBamM».

51 WccneposaHne «UcknioyeHUss M orpaHWYeHWss B aBTOPCKOM MpaBe U CMEXHbIX NpaBax», MOArOTOBMEHO
MNbepom CupuHennn,
WCT-WPPT/IMP/1, 1999 r., cTp. 2.
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OHO He [0IKHO YLeMNSATb He0GOCHOBAHHLIM 06pPa30M 3aKOHHbIE MHTEPECH! BNnagenbLes
npass2.

BbipaxeHue pencreuem

«BblpaxxeHusa genctememM» o3Ha4vaeT BblpaXeHns NocpeacTBOM Tena yenosekass. OHU MOryT
BKITHOMATb HAPOAHbIE TaHLbl, ApamMaTypruto N XygoXxXecTBeHHble hopMbl 06psa0B 1 He
HY>XXOaloTCsa B BOMNSIOLWEHNN B MaTepuansHON hopmMe, Hanpumep, B Xopeorpagmyeckom
3anuncuss,

BbipaxeHus conbknopa

B Tunoebix nonoxeHusx BONC-FOHECKO (1982 r.) «BblpaxeHus honbknopa» o3HavyaroT
NPOM3BEAEHNS, COCTOSLLME UX XapaKTEPHbIX 3NIEMEHTOB TPaANLMOHHOIO KyrbTYPHOMO
Hacnegus, paspaboTaHHbIX U COXPaHEHHbIX OOLLMHOM CTpaHbl NN OTAENbHbIMU ee
NpeacTaBUTENSAMU, OTPaXKAOLNX TPAANLMOHHBIE XyO0XECTBEHHbIE YasiHUSI Takon OOLLMHbI, B
YaCTHOCTU:

0] YCTHblE BblpaXeHus, B YaCTHOCTM HAapOAHbIE CKasaHus, HapoaHasi nNo3asng u
3aragku;

(ii) MYy3blKalibHble BbIPaXXEHWSI, B YACTHOCTM HapOAHbIE NECHU U MHCTPYMEHTarbHas
MYy3bIKa;

(iii) BblpaXkeHns AencTBMeM, B HaCTHOCTM HAapOAHbIE TaHUbl, ApaMaTyprns un
XyOoXecTBeHHble (hopMbl 06pSA0B, HE3aBMCMMO OT TOrO, BOMSOLLEHbI OHU B
MaTepuanbHylo OpMy, UNN HET; U

(iv) BblpaXkeHUs1 B MaTepuanbHoi hopme®°.

B koHTekcTe MKI'P TepMnHbI «TPaanLMOHHBIE BbIpaXXeHUs KYNbTYPbI» U «BblpaXKeHUs!
donbknopa» ABNATCA CUHOHUMUYHBIMU N B3aUMO3aMeHAEMbIMMU.

CoxpaHeHue ex-situ

B oTHoweHWn onpeaeneHus «coxpaHeHue ex situ» B ctatbe 2 KoHeeHyuUU 0 6uoioau4eckom
pa3Hoobpasuu (1992 r.) «ex situ» MOXeT NOHMMAaTbCHA Kak «KKOMMNOHEHTbI BUONOrnMYecKoro
pa3Hoo6pa3ns BHE NX ECTECTBEHHbIX MECT OOUTaHUSY.

[JoGpocoBecTHas npakTuka

BbipaxxeHune «gobpocoBecTHasn NpakTuka» UCNonb3yeTcsi B OnpeaeneHHbIX NONoXeHMaX
GepHckol KoHeeHyuu 06 oxpaHe iumepamypHbIX U Xy00oxXecmeeHHbIX rpousdsedeHud (1971 r.)
B OTHOLLIEHUWN UCKIIOYEHUIA N3 aBTOPCKO-NPaBOBOM OXpaHbl (CM. NyHKT 1 ctatbu 10,
KacarLuncs UMTMPOBaHUs, a Takke NyHKT 2 ctatbn 10, Kacalowmnca cBoBoaHOro
MCNonb30oBaHWsA Npon3BedeHni B o6beme, onpaBaaHHOM NOCTaBIIEHHON LENbO, B KAYecTBe
unncTpauun yuebHoro xapakrepa). [ns onpegeneHnst Toro, kakasi NpakTuka MoxeT
cunTaTbes «4006POCOBECTHOMY, CneayeT NPUHATL BO BHUMaHNE KPUTEPUM TPEXCTYNEeHYaTon
npoBepkn®®.

52 MyHKT 2 cTaTby 9.

53 TunoBble NOMOXEHUsT AN HauMOHalNbHbIX 3akoHoAAaTeNnbCTB 00 OXxpaHe BblpaXeHun onbknopa ot
HE3aKOHHOMO MCMOMb30BaHNS U APYTNX HaHOCALLMX ywepb aencteun, 1982 r., nyHkT 37.

54 TunoBble NOMOXEHUs AN HauMOHalNbHbIX 3akoHoAAaTeNnbCTB 00 OXxpaHe BblpaXeHun onbknopa ot
HE3aKOHHOMO MCMOMb30BaHWSA U APYrnX HaHocALWMX ywepb aencteun, 1982 r., nyHkT 37.

55 TunoBble MNOMOXEHWs AN HauMoHanbHbIX 3akoHoOaTeNnbCTB 00 oOXpaHe BblpaXkeHu donbknopa oT
He3aKOHHOrO UCMOMb30BaHWSA U APYIUX HAHOCSALWUX yepb aencTBuiA,, pasgen 2.

56 My6nukauns BONC «Pykosogcteo BOVC no poroBopam B oGracT aBTOPCKOro npaBa U CMEXHbIX Mpas,

afMVHUCTpaTMBHOE ynpaBneHue KoTtopbiMu ocylwecTtenseTr BOUC, n moccapuin TepMUHOB NO aBTOPCKOMY
npaBy M CMEXHbIM npasBam», cTp. 289.
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MpaBa hepmepoB

B ctatbe 9.1 MexdyHapodHozo dozoeopa Mpodo8osibCMEeHHOU U CeslbCKOX035UCMBEHHOU
opzaaHusayuu (PAO) o eeHemuYecKux pecypcax pacmeHud 0ns rnpouseodcmea
rpodoeoribecmeusi U 8e0eHUsI CeflbCKo20 X035lcmeanpusHaeTcsl «TOT OFPOMHbIN BKNag,
KOTOPbI BHOCAT 1 ByayT BnpeAb BHOCUTb B COXpPaHEHNE N pa3BUTUE reHETUYECKNX PeCypCcoB
pacTeHWI, KOTOPble COCTABNAT OCHOBY 4151 MPOM3BOACTBA NPOAOBOSILCTBUS U
CENbCKOXO3ANCTBEHHOW NPOAYKLMM BO BCEM MUPE, MECTHbIE N KOPEHHbIE OBLLMHBI U hepmepbl
BCEX PErMOHOB MUpa, 0COBEHHO LEHTPOB NPOUCXOXOEHUS U pa3HOObpasus KynbTyp».

Cratbs 9.2 onpenenseT «npaBa hepMepoB» crnegyowmm obpasom: «(a) oxpaHa
TPaAMLMOHHBIX 3HAHUI, KAcatoLWMNXCs TeHETUYECKNX PECYPCOB pacTeHu 4Nsi NPON3BOACTBA
NPOAOBONBLCTBMA U BEAEHUS CernbCckoro xo3anctea; (b) npaBo Ha paBHOMpaBHOE yvyacTue B
pacnpeaeneHum Bolrog, noflydaemMblx OT UCMOSb30BaHUS reHETUYECKNX PECYPCOB pacTeHUI
ANS NPON3BOACTBA NPOAOBOSILCTBUSA U BEAEHMS CENbCKOro X03ANCTBA; 1 (C) NpaBo Ha ydacTune
B MPUHATMM PELLUEHUI Ha HALMOHANbHOM YPOBHE MO BONPOCaM, CBSA3aHHbIM C COXPaHEHNEM U
YCTOMYMBBLIM MUCMOSb30BaHNEM rEHETUYECKMX PECYPCOB pacTeHMIN 1S NpoM3BoACTBa
NpoaoOBONbLCTBUA N BEAEHUS CENbCKOro Xo3ancTeay». B ctatbe 2 MexdyHapodHo20 Kodekca
rnosedeHus NpodoeoribcmeeHHOU U ceribecKkoxossticmeeHHoU opeaHusayuu (PAO) npu cbope u
rnepedaye 3apodbiwesol ria3Mbl pacmeHul 3TOT TEPMUH ONpeaenseTcs cnegyoLwmnm
o6pasom: «npaBa, BbiITEKAIOLLME U3 NPOLLIIOro, HacTosLwero u byayuwero Bknaga oepmepos B
COXpaHeHne, COBEPLUEHCTBOBAHME M NPEAOCTaBEHNE reHETUYECKMX PECYPCOB PacTEHUN,
0CODEHHO B LieHTpax NpoucxoxaeHust / pasHoobpasus. I3Tu NpaBa npuvHagnexaT
MexayHapoaHOMy coobLLECTBY, BbICTyNatwLEMy B Ka4eCTBe JOBEPUTENBHOIO yNpaBnsoLero
B MHTepecax HbIHELWHMX 1 ByayLmnx NOKONeHn hepmMepoB, B Liensix obecneyeHns nosHom
BbIroabl ANa oepMepoB U NOAAEPKKN MPOLOIMKEHNSA NX B3HOCOB, a Takke A0CTUKEHMS 0BLLNX
uenen MexgyHapoaHoro npoekta PAO No reHeTMYECKUM pecypcam pacTeEHUNY.

dukcauus

CornacHo topugnyeckomy crnoeapto briaka, domkcaumen aBnsieTca npouecc unn pesynbTtaT
3anncuK aBTOPCKOro Npom3BeaeHmnst B ocasaemon oopme. dukcaumsa nponsseneHns nnm
obbekTa CMexHbIM NpaB B MaTtepmanbHon oopme (B TOM Yuche XpaHeHue B NamaTu
3MIEKTPOHHOrO YCTPOMCTBA (KOMMNbIOTEPA)), OOMMKHA NPOM3BOAMTLCS B JOCTAaTOYHO CTabunbHOM
dopMe 1 Takum obpas3om, 4TOObl HA OCHOBE 3TOr0 NPOU3BEAEHNE UMM OOBLEKT CMEXHbIX NpaB
MOXeT ObITb BOCMPUHSAT, BOCNIPON3BEAEH U coobLLeH A0 Bceoblero ceeaeHus®’. dukcaums
B MaTepuarnbHon hopme He Bcerga siBnseTcss He00XoaUMbIM YCIOBMEM OXPAHOCMOCOBHOCTH,
opHako bepHckasa KoHBeHUMst 06 oxpaHe NuTepaTypHbIX U XYAOXECTBEHHbIX MPOU3BEeAEHUI
(1971 r.) npegycmaTtpumBaeT, YTO HaUMOHamNbHbIM 3aKOHOAATENLCTBOM B 0651aCTM aBTOPCKOMO
npaBa ukcaums MoxXeT ObITb NpeanucaHa B Ka4ecTBe Takoro ycnosus®®, dukcaums B
MaTepranbHOn (hbopMe TPaaULMNOHHBIX BbIPaXXEHUI KyNbTypbl MOXET co34aTh HOBbIE NpaBsa
NHTEeNneKTyanbHOM CO6CTBEHHOCTUN Ha Takylo huKcaLmio, u 3TK npasa MoryT BbITb
HEenoCcpeACTBEHHO UCMOMb30BaHbl AN OXpaHbl CaMUX TPALULMOHHBIX BbIPaXXeHWI KyTbTypbl —
Takasi cTpaTervs Ucnonb3oBanachk A OXpaHbl APEBHEro HackanbHOro nckyccrea.>®
BbiCcka3biBanocb MHEHMNE, YTO 13-3a UCMOMNb30BaHMSA TEPMUHA «BbIPAXXEHUEY MOXET
BO3HUKHYTb BreyatneHve, OyaTo Anst OXpaHbl TPAgULMOHHBIX BblIpaXXeHUIN KynbTypbl
cyliectByeT TpeboBaHue no mx dpumkcauun®,

57 My6nukauna BOUC «PykoBoacteo BOMC no porosopam B 06nacti aBTOPCKOro npaea M CMEeXHbIX Npas,
afMVHUCTPaTMBHOE ynpaBsreHue koTopbiMu ocywectensieT BONC, n Fmoccapuin TepMMHOB NO aBTOPCKOMY
npaBy M CMeXHbIM npasam», cTp. 290.

58 MyHKT 2 cTaTbm 2.

59 Teppu SAHke, «HecaHKLMOHMPOBaHHOE BOCMPOU3BEAEHME HACKAmbHOMO UCKYCCTBa»: TemaTtudeckue
1CCreaoBaHus B 06MacTi UHTENNeKTyanbHOM COBCTBEHHOCTU M TPAAMLIMOHHBIX BbIPaXEHUI KyIbTypbl,
BOWC, 2003 r.

60 OrtueT 0 cemHaauartoit ceccum Komuteta (WIPO/GRTKF/IC/17/12), nyHkT 50.
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PonbKnop

B cooTBeTcTBUM C ONpefeneHem, cogepxalmmes B PekomeHO0ayuu o coxpaHeHuu
mpaduyuoHHOU Kyribmyphbl U ¢posibkiopa (1989 r.) Opranunsaumm O6begnHeHHbIX Hauum no
BONpocam obpasoBaHus, Hayku u kynbTypbl (KOHECKO), «donbknop (unu TpaguumoHHas u
HapogHas KyrnbTypa) — eCTb COBOKYMHOCTb OCHOBAHHbIX Ha TPaAMLMAX KyNbTYPHOTO
coobLecTBa TBOPEHWI, BblIPaXXEHHbIX rPYMNMNon Unv MHANBUAYYMamMmn U NPU3HaHHbIX B Ka4ecTBe
OTpaxeHnst YasiHU coobLLecTBa, ero KynbTypHOW 1 CoLManbHOW CaMOBbITHOCTY;
donbKnopHble 06pasupbl M LEHHOCTU NepeaarTcs YCTHO, NyTEM MMUTaLMK UNn Apyrumm
cnocobamn. Ero dopmbl BKIHOYAKOT, B YACTHOCTU, A3bIK, NUTEpaTypy, My3blKy, TaHLbl, Urpbl,
Mucpornoruio, obpsiabl, 0bbl4an, pemecna, apxXuTekTypy 1 Apyrme Buabl XyA0XeCTBEHHOro
TBOpYECTBAY.

MepBble NONbITKA 3KCNULMTHOIO YperynupoBaHnsa BONPOCOB MCMOMNb30BaHUSA TBOPEHUI
donbkriopa 6uinmn NpeanpPUHATL B paMKkax 3akoHOB 06 aBTOPCKOM MpaBe HECKOSTbKUX CTpaH
(TyHnca B 1967 r., bBonueun B 1968 r. (Wb B OTHOLIEHUN MY3blKanbHOIo donbknopa), Yunm B
1970 r., Mapokko B 1970 r., Amkupa B 1973 r., CeHerana B 1973 r., Kenun B 1975 ., Mann B
1977 r., BypyHau B 1978 r., Kot-g'MByape B 1978 r., 'BuHee B 1980 r., a Takke B TMNOBOM
3akoHe TyHuca 06 aBTOPCKOM NpaBe Ans pasBMBaloLWMXC cTpaH B 1976 I.) 1 MexayHapo4HOM
porosope (paspaboTtaHHbi B baHrn B 1977 r. Tekct KoHBeHUMM 06 AdprkaHCKom
pernoHanbHOM opraHn3aumn HTennekTyanbHom cobcTBeHHOCTU, Aanee «KoHBeHUNs
APOUC»). Bo Bcex aTnx TeKcTax nNpom3eeneHnst horbKnopa paccmMaTpuBaloTCs Kak YacTb
KyNbTYpPHOro Hacneaus Haumm («TpaguMuMOHHOrO Hacneams», «KynbTYpHOro Hacneausay; B Yunu
— «0OLWEeCTBEHHOIO AOCTOSAHMS KyIbTypbl», MICNONb30BaHWe KOToporo TpebyeTt nnatbl). Tem He
MeHee MOXHO Mo-pas3HoOMY NMOHMMAaTbL 3HaYeHUe TepMUHa «PONbKIopP», B KOTOPOM OH
ynoTpebnserca B 9Tux TekcTax. BaxHbIM aBTOPCKO-NpaBoOBbIM 3f1IEMEHTOM, OBLLMM ANng
npuBeAeHHbIX B 3TUX TEKCTax onpeaernieHnii B COOTBETCTBUMN C YKadaHHbIMK 3aKOHaMu (Kpome
Turioeozo 3akoHa TyHuca, B KOTOPOM HE COAEPXUTCA onpeneneHns), ABnNaeTcs To, YTo
PONbLKIOP JOIMKEH BbITb CO34aH aBTOPaMU, Ybs MMYHOCTb HEUM3BECTHA, HO KOTOPbIe
NpeanonoXUTENbHO ABNAIOTCS UMK ABNANUCE rpaxgaHamu ctpaHel. B KonseHumn APOUC
YyrNOMUHaITCSA TBOPEHNS «OBLUUHY», @ He aBTOPOB, YTO pasrpaHNnYMBaeT TBOPEHUS (PornbKnopa
OT Npoun3BeaEeHNN, OXPaHAEMbIX TPaANLMOHHBIM aBTOPCKUM npaBoM. B Turnosom 3akoHe
TyHuca onpegeneHue ponbknopa AaHo € UCMOorb30BaHNEM 060MX 3TUX anbTePHATUBHbIX
BO3MOXHOCTEN N paccMaTpmBaeT OOSbLKIIOP Kak TBOPEHUS «aBTOPOB, KOTOpbIE
NPeAnoNOXUTENbHO ABMSITCS rpaXgaHamu COOTBETCTBYIOLLEN CTPaHbl, UMM 3THUYECKNX
obwmH». B cooTtBeTCcTBUM ¢ 3akOHOM Mapokko, hoNnbKNop OXBaTbIBAET «BCE
HeonybrnMKOBaHHbIE NPOM3BEAEHMS TAKOro pogay, Npu atom 3akoHbl Armkmpa n TyHuca He
OrpaHN4YMBalOT OXBaT MNOHATUS «ONbKIOP» HEONYONMKOBaHHbIMU Npon3BeaeHnsmn. B 3akoHe
CeHerana npucyTCTBYeT YeTKOE NOHUMaHME NOHATMSA POonbKNopa, Kyaa OTHOCATCH Kak
nuTepaTypHble, Tak N XyAoXecTBeHHble nponsseneHns. B KoHeeryuu APOUC n Turnosom
3akoHe TyHuca npeycMOTPEHO, YTO (PONbKMIOp BKIOYaEeT U HaydHble paboTbl. BOMbLUIMHCTBO
N3 yKa3aHHbIX 3aKOHOB NPU3HAKT «NPOM3BEAEHMS NO MOTMBaM PONbKIIOpay B KayecTBe
OTAENbHOW KaTeropum Nnpov3BeaeHni, Ans UCnosib30BaHUSA KOTOPbIX B KOMMEPYECKUX Lensax
TpebyeTcss oqobpeHme KOMMNETEHTHOro opraHa®l.

dopmManbHOCTb

KOpugudeckuin cnosapb bnaka onpegensdeTt hopmanbHOCTb Kak 4EACTBUE, B HAaCTHOCTU B
yCTaHOBMEHHOW hopMe UNn B COOTBETCTBMM C OBLIYHO NpoLeaypon, KOTOPOoe AOMKHO BbiTb
OCYLLECTBIEHO Ans JOCTUXEHUS ONpeaerneHHoro NpaBoBoro pedynbtaTta. B KoHTekcTe
aBTOPCKOro npasa TepMUH «PopManbHOCTb» 0603HavYaeT npoueaypHoe unm
agMuHucTpaTuBHoe TpeboBaHue, Hanpumep, TpeboBaHe pasmeLleHns yBegomrneHuns ob

61 TunoBble NOMoXeHUs Ans HauMoHarnbHbIX 3akoHoA4AaTeNbCTB 06 OxpaHe BblpaXeHuin donbkriopa oT
HEe3aKOHHOr0 UCMONb30BaHWSA U OPYrMX HaHocAWMX yuep6 gencteui 1982 r., yacTb |, NyHKTbI 5-7.
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aBTOPCKOM MpaBe, NpeaoCTaBeHns KOMun Unmn pernctpawmm, KoTopoe A0MKHO ObiTb
BbINOSTHEHO B KAYECTBE YCMNOBUS A5 NpMobpeTeHns aBTOPCKOro Npaea UM CMEXHbIX Npas,
NONb30BaHWS UMW UK UX OCYLLLECTBIEHUS (BKINtoYasi 0b6ecreyeHHOCTb NPaBOBOMN CaHKLmen)®2,
B cooTtBeTcTBUMN C BepHckon KOHBEHLMEN 06 OXpaHe NMTepaTypHbIX U XYA0XKECTBEHHbIX
npounssegeHun (1971 r.), CornaweHnem BecemmnpHonm Toproson opraHmsaumm (BTO) no
TOProBbLIM acrnekTam NpaB MHTENMeKTyanbHom cobcTBeHHOCTM (1994 1.)

(CornaweHue TPUMC), Jorosopom BOUC no asTopckomy npasy 1 Jorosopom BOUC no
NCNOMNHEHMAM 1M hOHOrpaMmmMam Morib30BaHUe nNpaBamMmn 1 NX OCYLLECTBIEHMNE HE CBA3aHbI C
BbINOSTHEHNEM KakUX Gbl TO HM Bbino hopMarnbHocTen®?,

FeHeTHM4Yecknn maTtepuan

B cooTtBeTcTBUM CcO cTaTben 2 KoHseHyuu o buonoaudeckom pa3Hoobpasuu (1992 r.) TepmnH
«reHeTMYecKMin matepunan» o3HavaeT «1bol Mamepuarn pacmumesibHO20, XUBOMHO20,
MUKPOBHO20 U UHO20 ripoucxoxdeHus, codepxxawiuli QpyHKUUOHaIbHbIE eOUHUUbI
HacriedcmeeHHocmuy. Kpome Toro, BbiCKa3biBanoch NpeanoxeHve o ToM, 4Tobbl TEpMUH
«reHeTUYecKuii MaTepuany» NoHMMAarncs «kak MaTepuarn us kakoro 6bl TO HM GbIno
Br1onornyeckoro NCTOYHKKA, B KOTOPOM €AVHULIbI HACNEACTBEHHOCTU OKa3biBAKOT BIINSIHNE UMK
BbIMONHAOT PYHKLMN»54,

FeHeTU4YecKkne pecypcobl

B cooTtBeTcTBUM CO cTaThen 2 KoHBeHUun o Gronormyeckom pasHoobpasmm (1992 r.) TepmMuH
«2eHemu4ecKue pecypcbl» 03Ha4aem «2eHemu4ecKkuli Mamepuarl, npedcmasnsouwud
hakmuyecKyro unu nomeHyuanbHyr YeHHOCMbY.

B ctatbe 1 pewwenna Ne 391 AHackoro coobLuecTBa 0 pexmnme AoCTyna K reHeTUYeCKUM
pecypcam (1996 r.) gaeTcs WMPOKOE OnpeaeneHne «reHeTUYECKNX PECYPCOBY»: «BECH
buonornyecknin matepmarn, KOTopbli COOEPXKUT rEHETUYECKYHO MHAOPMALNIO, UMEIOLLLYIO
pearnbHyH UM NOTEHLMANbHYI LEHHOCTbY.

B Moccapun MpogoBonbCTBEHHOM U CENbCKOX03ANCTBEHHON opraHusaumm (PAO) no
pbIGONOBCTBY 3TOT TEPMMH ONpeaensaeTcs Kak «3apoabllieBas nrna3ma pacTeHUN, XXUBOTHbIX
NN apyrmx opraHM3MoB, coaepkalliasi nonesHble CMMBOSbI, UMEtoLL e OENCTBUTENbHOE U
NoTeHUManbHoe 3HavyeHne. B ogoMallHEHHbIX BUAAX 3TO CYMMa BCEX FEHETUYECKMX
KOMOMWHaLMI, NONYyYEHHbIX B MPOLECCE 3BOMHOLUNY.

B ApYyrnx npaBoBbIX AOKYMEHTaXx Npu CCbifike Ha reHeTn4eckmne pecypcbl UCNOJ1b3YHOTCA
pas3nnyHble TEPMUHbI:

B cmambse 2 MexdyHapodHo20 docoeopa PAQO o0 pacmumesibHbIX 2eHEMUYECKUX pecypcax,
ucnionb3yemsix 0515 rpousgodcmea rnpodoeoribemeus U 8e0eHUs CeflbCckoz2o xossticmea (2001
2.) «pacmumersibHble 2eHemu4YyecKue pecypchbl» 03Hadyarom «rbol mamepuarn
pacmumeribHO20 MPOUCXOXXOeHUS, 8KITrOYasi pernpolyKmuUeHbIl U ee2emamugHbil nocadoyHbIl
mamepuari, cooepxauwuli pyHKUUOHaNbHbIe €0UHULbI Hac1edcmeeHHOCMU .

62 My6nukauus BOUC «PykoBoacteo BOMC no goroBopam B 06nactu aBTOpCKOro npaBa U CMEXHbIX Npas,
aAMUHUCTpaTUBHOE yrpaBneHue koTopbiMu ocyllecTtenseTr BOUC, n noccapuin TepMUMHOB NO aBTOPCKOMY
npaBy 1 CMEeXHbIM npasamy», cTp. 290.

63 MyHkT 2 ctaThu 5 bepHckon KoHBeHumm, nyHKT 1 ctatbmn 9 Cornawenns TPUMC, nyHkT 10 ctathm 25
Horoeopa BOUC no aBTopckomy npay u ctaTesa 20 [Joroeopa BOVC no ucnonHeHuam u ooHorpammam. Cwm.
Pykoeogcteo BONC no goroBopam no aBTOPCKOMY MpaBy M CMEXHbLIM NpaBam, agMUHUCTPaTUBHOE
ynpasneHue kotopbiMu ocywectensieT BOUC, n Mmoccapun TepMMHOB, OTHOCSLLUXCS K aBTOPCKOMY MpaBy U
CMEXHbIM npasam, cTp. 291.

64 OokymeHtT UNEP/CBD/WG-ABS/9/INF/1 (KoHuenuusi reHeTudecknx pecypcoB B KoHBeHUun o Bronormyeckom
pa3Hoo6pa3un 1 ee B3aUMOCBSA3b C (OYHKLMOHAMNBbHLIM MEXAYHAapOAHbIM PEXUMOM AOCTYNa 1 COBMECTHOIO
Nnosnb30BaHUs Bbirogamu), cTp. 8.
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B cmambe 2 MexxdyHapodHo20 KoOeKkca nosedeHus 0 cbopa u nepedayu 3apoobiuiesoli
nina3mbi pacmeHulti @AO (1993 2.) pacmumeribHble 2eHeMUYeCKUE pecypChbl orpedensomcs
Kak «pernpodyKkmugHbll uninu eeeemamueHbili nocaloy4HbIl Mamepuas pacmeHul.

B nyHkTe 1 (a) ctatbn 2 MexayHapoaHoro npoekta ®AO no pacTuTerbHbIM U reHETUYECKUM
pecypcam (1983 r.) aTOT TepMUH OnpenenseTcs Kak «PenpoayKTUBHbIN UNN BEreTaTUBHLIN
NnocafiouHbIN MaTepuan cneayowmnx KaTeropuin pacteHuit: i) ucnonb3yemble KyrbTUBMpyemMble
BMAbl (CopTa) n BHOBb pa3paboTaHHble BUAbI; ii) ycTapeBLuMe copTa; iii) NpMMUTUBHBIE CopTa
(MecTHbIe copTa); iv) AWKME 1 COPHSKOBbIE BUAbI, MMetowmne 6rmskoe poacTBo C
KyNbTUBMPOBAHHLIMW BUAAMK; U V) crneumanbHble reHeTudeckne oHapbl (BKoYas annTHbIe
doHabl M AENCTBYIOLIUE NIMHUM CENEKLUNOHEPOB N MyTaHThI)». MexayHapoaHbIi NPOEKT He
COAEPXUT CCbINOK Ha «(PYHKUMOHANbHbIE eANHULbI HaCNeaCTBEHHOCTUY.

Hacneaue (kopeHHbIX HapoAoB)

TepMuUH «Hacnegue KOpPeHHbIX HAPOAOBY» (M NPOYUX HAPOJOB) UMK «KYNbTYPHOE Hacneame
KOPEHHbIX HAPOAOBY» B LESTOM OTHOCUTCS K TOMY, YTO onucbiBaeTcs B [poekme npuHyunos u
PYKOBOOSAUWUX yKa3aHUU Mo oxpaHe Hacnedusi KopeHHbIX Hapodos (2000 r.), paspaboTaHHOM
Mpencepartenem-goknagymkom NogkomMmccum No NOOLLPEHMIO U 3alLMTe NpaB YeroBeka r-
xon Jpukon-NpsH aac. B nyHkTax 12, 13 n 14 PykoBogsaLmMX ykasaHU cogepKaTcs
onpegenexHuns.

MyHKkT 12 rnacuT: «[H]acrnegne KopeHHbIX HapOA0B HOCUT KOSTNEKTUBHbBIN XapakTep N COCTOUT
13 BCex 00BEKTOB, JOCTONPMMEYaTENbHbIX MECT U 3HAHWIA, B TOM YMCI1E SA3bIKOB, OCHOBHbIE
CBOWCTBA UNKN UCMONb30BaHNE KOTOPLIX NepeaaeTcs 13 NOKONeHUs B NOKONEHNe n KoTopble
paccMaTpuBaloTCS Kak HepaspblBHO CBA3aHHbIE C onpeaeneHHbIM HapoaoM Nnbo ero
TeppuTopven TpaguunoHHOro NPMPOAONoNb30BaHNs. Hacnegme KOpeHHbIX HapO4oB Takke
BKITlOMaeT 00BbEKTLI, AOCTONpMMeYaTeribHble MECTa, 3HaHUS, a Takke nutepaTypHble Unu
XyOOXECTBEHHbIE NMPOM3BEAEHNSI 3TUX HAPOAO0B, KOTOPbIE MOryT ObITb CO34aHbl NN BHOBb
oOHapyxeHbl B OyayLem Ha ocHOBe ux Hacnegusy». [yHKT 13 rmacuTt: «Hacneame KOpeHHbIX
HapOOOB BKOYAET BCE ABMXNMbIE KYNbTYPHbIE LLEHHOCTU, KOTOpPble OnpeaesneHsbl B
cooTBeTCTBYOLWMX KoHBEHUMAX KOHECKO; Bce Buabl NUTEpaTypPHbIX UNN XyO0XXECTBEHHbIX
NpoM3BEeAEHNI, TAKNX KaK My3blka, TaHLbl, NECHU, LLEPEMOHMU, CUMBOSTbI U 3HAKW,
noBecTBOBaTENbHbIE N MO3TUYECKNE NPOU3BEAEHUS, a TaKkke BCe (DOPMbl AOKYMEHTMPOBAHMS,
npuHagnexawme KoOpeHHbIM Hapo4am Ui BbINOMNHEHHbIE UMW; BCE BUObI HAY4YHbIX,
CENbCKOXO3ANCTBEHHbIX, TEXHUYECKNX, MEONLMHCKNX, SKONOTMYECKUX 3HAHWUI 1N 3HAHWN,
CBsA3aHHbIX ¢ Bopa3Hoobpa3snem, BKYasa MHHOBALMM HA OCHOBE 3TUX 3HAHUN, KyNbTypHbIE
copTa, NekapCTBEHHbIE CpeacTBa U MeaukamMmeHTbl 1 BUAbl UCNONb30BaHMS riopbl U dhayHbl;
HeBWKMUMbIE KYNbTYPHbIE LLIEHHOCTU, TakMe Kak CBSLLEHHbIE MeCTa KynbTYPHOro, NPUPOLAHOro 1
NCTOPUYECKOro 3HA4YEeHUs U MecTa 3axopoHeHun». TyHKT 14 rmacut: «[Klaxgbln anemeHT
Hacneansa KOpeHHbIX HAPOAOB MMeET BnagenbLeB, KOTOPbIMU MOTYT SBIIATLCA HAPOS, B LLESioM,
OoTAenbHasi CeEMbA UNK KNaH, obbeanHeHne unu obwmHa, Nnbo oTaenbHbIe NULa, KoTopble
npownu cneunansHoe obyvyeHne nnu nHMLMaumo Ans Toro, YTobbl BbICTyNaTb B Ka4eCcTBe
Takoro poga xpaHutenen. Bnagenbubl Hacnegnsa OOMKHbI ONPeaenaTbCs B COOTBETCTBUM C
obbl4asMu, 3akoHaMM U NPaKTUKOM CaMUX KOPEHHbIX HapogoBy. B uensx HacToawmx
PykoBogsaLmMx ykazaHUn «KynbTypHOE Hacrneame KOpeHHbIX HAapOA4OBy O3HaYaeT Bce 0ObeKThl,
CO3[aHHble, BOMMOLLEHHbIE U NPOU3BEAEHHbIE KaK B MaTepuaribHON, Tak 1 B HeMaTepuanbHom
dopMe, KOTOpLIE COCTOAT N3 XapaKTEPHbIX 3NIEMEHTOB KYNbTypbl KOPEHHOIO HAapo4a U KOTopble
pa3pabaTbiBalOTCA N COXPAHSATCA 3TUM HapoAoM NMbo OTAEeNbHbIMW ero NpeacTaBUTENsSIMM,
€Cnv Npou3BeAeHne oTpaxaeT TPaAULMOHHbIE BblpaXXeHus 3TOro Hapoga B obnactu
nuTepaTypbl, XyA40XKEeCTBEHHOIro TBOPYECTBA Ui Haykn. Takme co3gaHHble, BOMSOLWEHHbIE U
npounsBeeHHble 00bEKTbI BKITHOYAKOT NPaKTUKY, BOCNPON3BEAEHNE, BbIpaXKEHME, a TaKkKe
WHCTPYMEHTbI, 00BEKTLI, apTedakTbl, JOCTONpMMeYaTesibHble MecTa 1 CBA3aHHbIE C HUMU
KyNbTypHbIE NPOCTPAHCTBA, KOTOPble MPU3HaHblI KOPEHHBIMW HapogaMu N OTAENbHBIMU NX
npeacTaBMTENSMN Kak YacTb UX KyNbTypHOro Hacnegms. OHM Takke BKIHOYatoT 3HaHWS,
BO3HMKAlOLLME B peayrbTaTe UHTENNEKTYyanbHOM U MHTYUTUBHOW AEATENBHOCTU B
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TPagULUMOHHOM KOHTEKCTE, B TOM YMCIE HOY-Xay, HaBblK, UHHOBaLMM, NPaKTUKa U NO3HaHWs,
COCTaBMALLME YaCTb CUCTEM TPAAMLMOHHBIX 3HAHWUI, a TaKKe 3HaHWS!, BOMNIOLLEHHbIE B
TPaAMUMOHHBIX YKNaax XU3HW KOPEHHOro Hapoaa Unu coaepxallmecs B KoanuUMpoBaHHbIX
cucTemax 3HaHui, KoTopble NepegalTcsa U3 NOKoNeHUs B nokoneHve. KynbTypHoe Hacneawe,
nepefaBaemoe 13 NOKONEHUS B NOKOMNEHME, NMOCTOSSHHO BOCCO34aeTCsi KOPEHHLIMU HapoaaMm B
KayecTBe peakuuy Ha U3MEeHEeHUs!, NPoM3OoLLELLNE B KX Ccpede, U B3aMOCBA3MW C NPUPOAON 1
CcOBCTBEHHOW UCTOPUEN, YTO (DOPMUPYET Y HUX OLLyLLIEHEe CaMOBbITHOCTU U
NPeemMCcTBEHHOCTM®®,

Hocutenb

B topuanyeckom crioBape bnaka TepMuUH «HOCUTENbY» ONpeaenseTcs Kak «NuLo, KoTopoe
ABMSIETCS OPUANYECKUM BrnagernbLeM 060pOTHOro JOKYMEHTA U KOTOPOE UMEET NpaBo
nony4nTb No HemMy nnatex». BOWC ncnonb3yeT 3TOT TEPMUH AN 0603HAaYEHUsI BCEX NULL,
KOTOpPbI€ CO34at0T, CNyXXaT UCTOYHUKOM, Pa3BUBAIOT Y COXPAHSAOT TPAAULMOHHbIE 3HAHUS B
TPaAVLUMOHHOM cpefe U KoHTekcTe. KopeHHble 06LLMHBI, HapoAbl U Hauun ABMSATCS
HOCUTENAMU TPAAULIMOHHBIX 3HAHWUIA, OQHAKO HE BCE HOCUTENU TPaAULIMOHHBIX 3HAHWIA
ABMSATCA «KOPEHHbIMU»5®. B 3TOM KOHTEKCTe «TPaAMLMOHHbIE 3HaHWUS» 03HAYalT Kak
TPaAVLUMOHHBIE 3HAHWUS B Y3KOM CMbICTE, Tak U TPaaULMOHHbBIE BbIPaXXEHUs KyNbTypbl.

Kak ykazaHo B OKyMeHTe, o3arnaBneHHOM « CrMCOK U KpaTKoe TeEXHUYECKOe NOSCHEHNe
pasnnyHbIX POpM, B KOTOPbIX MOXHO HaWTU TPaANLMNOHHbIE 3HAHUSA»
(WIPO/GRTKF/IC/17/INF/9), «[TpaguuMOHHbIE 3HAHWS], KaK NpaBurlo,

€O34al0TCs KOMMEKTMBHO /UMM paccMaTpuBalOTCS Kak NpuHagnexalime KonmnekTMBHo
KOPEHHOW Ui MECTHOM OOLLUHE 1K rpynnam nuuy, B cocTaBe Takon o6LwuHbl. [...] HecmoTps
Ha 3TO, OTAENbHbIV YNeH OBLLMHbI, Hanpumep Lenutenb Unn epmep, MoXeT ABNATLCA
HOCUTENEM onpeaeneHHbIX 3HaHUN»®7.

KopeHHble u MeCTHble OOLUHbI

TepMUH «KOPEHHbIE N MECTHbIE OBLLMHBLI» ABNSETCA NPeAMETOM LUMPOKOro o6CyxaeHus un
nccnegoBaHus. YHMBeEpCcanbHOro, CTaH4apTHOMO ONpeaenieHnst TeEpMMHa «KOPEHHbIE Y
MEeCTHble OOLUHbI» He cylecTByeT. JOTOT TEPMUH MUCnonb3yeTcsa B KoHeeHyuU o
6buonozauyeckom pasHoobpasuu (1992 r.). Hanpumep, ctatbs 8(j) onpeaenseT, yto «Kaxgas
HorosapuBatoasics CTopoHa, HAaCKOMbKO 9TO BO3MOXHO U LienecoobpasHo: (j) B COOTBETCTBUM
CO CBOMM HaLMOHanbHbIM 3aKOHOO4ATENBCTBOM Ob6ecnevmBaeT yBaXXeHune, COXpaHeHne 1
noaaepxaHue 3HaHuin, HOBOBBEAEHWNI N NPAKTUKN KOPEHHbBIX U MECTHbLIX OBLLIWMH, OTpaXKaroLLnX
TPaAMLMOHHbIA 06pa3 XN3HU, KOTOPbIE MMEIOT 3HAYEHME A1 COXPaHEHUSI U YCTOMYNBOIO
ncnonb3oBaHus Buonornyeckoro pasHoobpasms, cnocobeTeyeT nx 6onee LWMPOKOMY
NPUMEHEHUIO C 0A00PEHNS 1 NPU y4aCTUN HOCUTENEN TaKUX 3HAHWUA, HOBOBBEOEHUN U
NpPaKTUKKX, a Takke NOOLLPSAET COBMECTHOE MOMb30BaHNE Ha CrpaBeafIMBON OCHOBE Bbirogamu,
BbITEKAIOLWMMWN U3 MPUMEHEHMNS TaKNX 3HAHUN, HOBOBBEAEHUN N NPAKTUKK; ...». TOT Xe cambIn
TEPMUH UCnonb3yeTca B Hazolickom rnpomokorie peayrnuposaHusi docmyrna K 2eHeMUYeCKUM
pecypcam U cO8BMECMHO20 UCM0Ib308aHUs Ha cripasediueoll U pasHoU OCHOB8e 8bI200 om UX
npumeHeHusi kK KoHeeHyuu o buonoauveckom pasHoobpasuu (2010 r.).

B KoHeeHuyuu o 6uonoeudeckom pasHoobpasuu (1992 r.) TEpMUH «KOPEHHbIE N MECTHbIE
OOBLMHBI» MCNONb3YeTCH NPU NPU3HAHUN OOLLMH, KOTOPbIE MMEIOT JABHIOK CBSA3b C 3eMMsIMU U

65 «HopmoTBOpYECTBO: NPMOPUTETHBIE HanpaBneHuns byayLen HopMmoTBopYeckon aestensHocTu. O630p
npoekTa NPUHLMMNOB M PYKOBOAALLMX YKa3aHU MO OXpaHe Hacreaus KOPeHHbIX Hapoa4oB», Paboymnin JOKYMEHT,
npeacTaBneHHbIN Moso Mokota n Cosetom Caamu, E/CN.4/Sub.2/AC.4/2006/5, 16 uioHst 2006 .

66 Cm. OTyeT BOUC 0 Muccusax no yctaHOBMNEHUIO (paKTOB, KACaKOLLMXCSA MHTENNEKTYanbHON COOCTBEHHOCTY U
TPaAMUMOHHBIX 3HaHUM (1998-1999 rr.), 03arnaeneHHbIN «Hyxabl 1 YasgHUA HOCUTENEN TPAOULMNOHHBIX 3HAHWIA
B 06nacTu MHTENNeKTyanbHOM COGCTBEHHOCTUY, CTp. 26.

67 CnMCoK 1 KpaTKoe TEXHNYECKOE MOSICHEHME Pa3NUYHbIX POPM, B KOTOPbLIX MOXHO HANTW TpaguLMOHHbIE
3HaHusa (WIPO/GRTKF/IC/17/INF/9), nyHkTbl 43 1 44 npunoxeHus.
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BOAaMMW, Ha KOTOPbIX OHW NPOXMBAIOT UMW KOTOPLIMU NOMb3YoTCA»®. MecTHble 0BLLMHBI MOTyT
ObITb ONpeaeneHbl Kak «HaceneHne oTAeNbHOro 3KONOrMYecKoro paioHa, Ybe CylllecTBOBaHne
MOSNHOCTBIO UMY YaCTUYHO HaMNPAMYIO 3aBUCUT OT BUopasHooGpasus parioHa 1 TOBapoB U YCnyr
3KOCUCTEMbI U KOTOPOE B pe3ynbTaTe 3ToW 3aBUCMMOCTM pa3paboTarno unm npuobpeno
TPaAMUMOHHBIE 3HAHUS, BKINOYas doepMepoB, pbIGONOBOB, CKOTOBOAOB, ObuTaTenel necos u

ap.»°%°,

OTOT TepMuH Takke ncnonesyetca B MexdyHapodHom dozosope NpodososiscmeeHHoU U
cenbcKoxossticmeeHHoU opaaHu3sauuu (DAO) o eeHemu4YecKkux pecypcax pacmeHul s
rnpouseodcmea npodososibcmeus u eedeHusi cesibckoao xo3sticmea. [yHkT 1 ctatbn 5
onpegensert, uto «Kaxaas [loroBapmatowasca CTOpoHa ... B YaCTHOCTM, B HaAnexawmx
cnyvasx: ... (d) cogencteyeT coxpaHeHuIo in-Situ AMKux OpPM KyNbTYPHbIX PacTEHWUIA U ANKUX
pacTeHui ansg Npon3BOACTBa NPOAOBOSILCTBYS, B TOM YMCIIE B OXPaHSAEMbIX paloHax NyTem
noadepKk1, cpeam NpPoYero, yCUIIMM KOPEHHbIX N MECTHbIX OOLLMH...». TepMUH «MEeCTHbIE U
KOpPEeHHble 06LKNHbI» ucnonb3yeTtcs B NyHkTe 1 ctatbmn 9: «[doroBapmBatowmeca CTOPOHbI
NMPU3HaT TOT OFPOMHBIV BKIad, KOTOPLIN BHOCAT U ByayT BNpeab BHOCUTDL ... MECTHbIE U
KOpPEHHbIE OOLLMHBI U hepMepbl BCEX PEMMOHOB MUpa». TEPMNH «MECTHbIE OOLLMHbIY
nucnoneadyetcd B nyHkTe 1 ctatbn 5: «Kaxgasa [JorosapuBatowascs CTOpoHa, B HaCTHOCTH, B
Hagnexawmx crny4vasix: ... (C) okasbiBaeT COgenCcTBME U NMOAAEPXKKY YCUInmsim bepmepoB n
MECTHbIX OBLLWH, HaNpaBneHHbIM Ha paLMOHaNbHOE UCMONb30BaHME U COXPaAHEHUNE B
XO3AMNCTBaX UX pacTUTENbHbIX TEHETUYECKNX PECYPCOB AN NPOM3BOACTBA NPOAOBONLCTBUS U
BEAEHMSA CENbCKOro X03ANCTBa...».

B opyrux ropuan4eckmx 4OKyMeHTax UCNosib3ytoTCa Apyrne TEPMUHbI: TEPMUH «KMECTHas Unm
TpaguLuMOoHHast o6LWwmnHa» ucnonb3yetca B CBakonMyHACKOM nNpoTokone o6 oxpaHe
TPaAULMNOHHBIX 3HAHUIN 1 BbipaxkeHnn ponbkropa (2010 r.) AdprKaHCKOM perMoHanbHON
opraHusaumm nHtennektyanbsHon coocteeHHocTn (APOUC). TyHKT 1 cTaTbn 2 onpenenser,
YTO «OOLMHAY, eCrnn 3TO NO3BONSAET KOHTEKCT, BKITOYAEeT B ce65 MECTHYHO UNK TPaaNLMOHHYHO
OGLLMHY».

B ctatbe 1 peweHusi Ne 391 AHAckoz20 coobwecmea o pexume docmyrna K 2eHemu4ecKum
pecypcam (1996 r.) TEpMUH «KOpEHHOE, adpO-aMepMKaHCKOe UM MecTHoe coobLLEeCTBO»
onpeaensdeTcs Kak «rpynna fnogen, Ysk coumanbHble, KynbTYpHbIE Y 93KOHOMUYECKNE YCNOBUSA
OTNNYaKT €€ OT APYrnX CEKTOPOB HaLMOHANbHOW OBLLUUHbI, KOTOpasi pernamMmeHTupyeTcs
NMONIHOCTLIO UMM YaCTMYHO ee COBCTBEHHLIMU OBblMaaMM UK Tpaguuuamm, MMbo cneumanbHbIM
3aKOHO4aTeNnbCTBOM, M KOTOpas He3aBMCUMO OT e€e MPaBOBOro cTatyca CoOXpaHaeT CBOU
COBCTBEHHbIE CoUManbHble, 3KOHOMUYECKME, KYNbTYPHbIE U MOMUTUYECKNE MHCTUTYTbI, NGO nx
YacTby.

B ctatbe 7.1l BpemeHHOro 3akoHogatensHoro akta bpasunun, Ne 2,186-16 ot 23 aBrycta
2001 r. «MecTHada obLMHa» onpeaenseTcs Kak «rpynna figen, BKnovasi MOTOMKOB YIIEHOB
obwmH KnnomBy, oTnumyatoLadca CBOMMM KynbTYPHbIMW YCNOBUAMU, KOTOpas TPaaULNOHHO
OpraHvM3oBaHa Ha NPOTSXXEHUN NOCnefoBaTENbHbIX NOKONEHUN U UMEET CBOM COBCTBEHHbIE
o6blvamn, CoXpaHasa CBOM COLMarbHO-9KOHOMUYECKNE NHCTUTYThIY.

68 «MoHsATNE MecTHble 0bLWmMHBIY, CnpaBoyHas nybnukaums, nogrotoBneHHas Cekpetapmatom [ocTosHHOro
cdhopyma no Bonpocam KOpeHHbIX HapofoB Anst CeMmHapa aKkcnepToB NO pa3yKpyNHEHWIO AaHHbIX
(PF11/2004/WS.1/3/Add.1). Cm. Takke UNEP/CBD/WS-CB/LAC/1/INF/5.

69 Cwm. KBP, Development of Elements of Sui Generis Systems for the Protection of Traditional Knowledge,
Innovations and Practices, UNEP/CBD/WG8J/4/INF/18, p. 5.



WIPO/GRTKF/IC/SS/IGE/23/INF/4
lNpunoxeHue, cTp. 28

NcKOHHbIe 3HaHuA

MCKOHHBIMW 3HAHUAMU ABNAOTCA 3HAHUS, HOCUTENAMW U NOrNb30BaTENAMN KOTOPbIX ABMAKOTCA
«KOPEHHbIE» OOLLMHBI, Hapoabl M HaUMK. B Takol TpakTOBKE «UCKOHHbIE 3HAHWUS» O3HAYaloT
TPaAULUMOHHbIE 3HAHWUSI KOPEHHbIX HapoaoB. TaknuM 06pa3oM, UCKOHHbIE 3HaHUS BXOAOST B
KaTeropuio TpaanLUMOHHBLIX 3HaHUI, NPU 3TOM TPAAULIMOHHbIE 3HAHUSA He 06A3aTeNbHO
ABMSAOTCA MCKOHHbIMKU. OOHaKo 3TOT TEPMUH TaKKe UCNoNb3yeTcs AN 0603HAYEHUS 3HaHWUIA,
KOTOpble camu Mo cebe ABNATCA «MCKOHHBIMUY. B Takol TpakToBKe TEPMUHbI
«TPAAVLMNOHHBIE 3HAHUS» U «UCKOHHbBIE 3HAHMSA» MOTYT BbICTYNaTb Kak B3anMo3aMeHsiemble’®.

KopeHHble Hapoabl

TepMUH «KOpeHHble Hapoabl» ABNAETCA NPEAMETOM LUMPOKOro OBCYXAEHMS U UCCNEeA0BaHNS.
YHuBepcanbHoro, CTaH4apTHOrO ONpeaeneHust 3Toro TEpMUHa He CyLLLecTBYeT.

Heknapauusa OpraHmsaumm O6beanHeHHbIX Hauuin o npaBax KopeHHbIX Hapogos 2007 .
Npu3HaeT paBHble NpaBa YenoBeka KOPeHHbIX HapoaoB ObiTb CBOOOAHBLIMU OT KYNbTYPHOWN
ANCKPYMUHALMN U CTPEMUTBLCS COAENCTBOBATbL B3AUMHOMY YBaXKEHUIO U FAPMOHUYHbLIM
OTHOLLEHUSAIM MeXay KOPEeHHbIMU Hapoaamu 1 rocygapcteamn. OgHako B HEW OTCYTCTBYeT
onpegeneHne «KOPeHHbIX HAPOAOBY.

OnucaHune NOHATUS «KOpeHHble» B ViccnenoBaHum npobnemsl AUCKPUMMHALMM B OTHOLLEHUN
KOPEHHOro HaceneHusl, NoAroTOBNIEHHOM crneLnanbHbIM A0KNag4YMKkoM r-Hom Xoce MapTuHecom
Ko6o, paccmaTpuBaeTcs MHOTMMU KOPEHHBIMU HAapog4aMu U UX NPeacTaBUTENbCKUMM
opraHu3auMsiMn B ka4ecTBe npuemrnemMoro paboyero onpegenenus. B naHHom MiccnegoBaHum
KOPEHHble OBOLLMHBI, HAapoAbl U HALUM NMOHUMAKTCS Kak «Te, KOTopble, UMes UICTOPUYECKYHD
NPeeMCTBEHHOCTb C 0OLLEeCTBaMM, KOTOPbIE Pa3BUBAsIUCL HA UX TEPPUTOPUSX A0 nepuoa
3aBOEBaHUS U KONOHU3aLUMK, CYMTaKOT Ce0S OTNMYHBIMM OT APYrMX CEKTOPOB 06LLECTB, KOTOpbIe
B HacTosILLLee BPpeEMs FOCMOACTBYIOT B 3TUX CTpaHax unu ux Yactax. OHKM cocTaBnsiioT B
HacTosiLLiee BPeMs He JOMUHMPYIOLLME CeKTOpbI OOLLLECTBA U NOSHbI PELLUMMOCTI COXPaHNATb,
pa3BuBaTb U NepeaaBaTtb OyayLLUMM NMOKONEHUSIM CBOW UCKOHHbIE TEPPUTOPUM 1 CBOKD
3THUYECKYI CaMOBbITHOCTb B KA4eCTBE OCHOBbI NS MPOAOIMKEHUS CBOErO CYLLLECTBOBAHUS Kak
HapoAOoB, B COOTBETCTBMN CO CBOMM COBCTBEHHBLIMU KyNbTYPHbIMU OCOBEHHOCTSIMMU,
coumanbHbIMU UHCTUTYTaMM U NPaABOBbLIMY CUCTEMaMMUY.

Cratbsa 1 KoHeeHumn MOT 0 KOpeHHbIX Hapodax 1 Hapofax, BegyLumx nnemeHHomn obpas
XW3HN B HE3ABUCUMBbIX CTPaHax, rnacut, 4To KoHBeHUUs pacnpocTpaHseTCs:

«(a) Ha Hapopgbl, BegyLime nnemeHHon obpas KU3HN B HE3aBUCUMbIX CTpaHax,
coumarnbHble, KyNbTYPHbIE N AKOHOMUYECKUE YCOBUA KOTOPLIX OTIANYAIOT UX OT APYrmxX
rpynn HaunoHanbHOro coobLiecTBa 1 NOMOXEHME KOTOPbIX PErynnpyeTcs NOMHOCTLIO UK
YaCTMYHO UX COBCTBEHHBIMU OBbIYAMI UMW TPAAULMSIMW, NN CrieUnanbHbIM
3aKOHOOAaTENbCTBOM;

(b) Ha Hapogbl B HE3aBMCKMMbIX CTpaHax, KOTOpble PacCMaTpPMBaOTCH KaK KOPEHHbIE
BBUAY TOrO, YTO OHU SABNAOTCHA NOTOMKaMM TEX, KTO HAacensan cTpaHy unm
reorpacpuyeckyto obnactb,

YacTb KOTOPOW ABMSIETCA AaHHada CTpaHa, B MEPMO4 ee 3aBOEBaHMSA UMK KOSTOHM3aL MK
N1 B Nepmno yCTaHOBMNEHMUS CYLLECTBYIOLLNX rOCYy4apCTBEHHbIX rPaHunL, U KOTOpble,

70 Cwm. OT1yeT BONC 0 Mmuccusix no yCTaHOBEHUIO (DAKTOB, KacaloLLMXCSl MHTENMEKTyanbHON COBCTBEHHOCTM U
TPaAOVLUMOHHbLIX 3HaHWM (1998-1999 rr.), o3arnaBneHHbI «Hyxxabl 1 YastHua HocUTeNen TPaauLMOHHbIX
3HaHWU B 06nacTu MHTENNEKTyanbHON cobCTBEHHOCTUY, CTP. 23. CM. Takke CNMCOK U KpaTKoe TEXHUYECKOE
NOsICHEHNE pa3nUYHbIX POPM, B KOTOPbIX MOXHO HanTu TpaauumoHHble 3HaHusa (WIPO/GRTKF/IC/17/INF/9),
NyHKT 41 npunoxeHus.
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HE3aBUCUMO OT UX NPaBOBOIo MNMOJI0OXKEHUA, COXPaHAKT HEKOTOPbLIE UITN BCE CBOU
counarnbHble, 3KOHOMUYEecKMe, KyrbTypHbIE U NONMUTUYECKNE NUHCTUTYTbI» L.

B Cnuncke cokpalleHuin n rnoccapun tepmuHoB MNporpammel OOH no okpyxatoLlen cpeae
(KOHETIT) copepxutca cneaytowee onpeneneHne «KOpeHHoOro Hapoga/HapoaoBy:
«YHuMBepcanbHOro, CTaHAapTHOro onpeaeneHns 3Toro TepMmHa He cywectsyeT. OB6bl4HO
CUMTAETCH, YTO ATOT TEPMMH BKIIOYAET YNIEHOB KyIbTYPHbLIX FPYNn U UX NOTOMKOB, KOTOPbIE
NMEKT NCTOPUYECKYIO MPEEMCTBEHHOCTb UMK CBA3b C ONpeaeneHHbIM PETMOHOM UK YacTAMM
pervoHa, KoTopble HacensT UNKn paHee Hacensanu 3ToT PervoH 4O ero nocneayoLlen
KOMOoHM3auun nnmn 3axesaTa NMbo Hapagy ¢ ApYrmMn KynbTYpPHbBIMKU rpynnaMu B xoae
PopMUPOBaAHUA HALMOHANBHOro rocygapcTea, NMMbo Npoxmeanu He3aBncmo 1 Gbinm no
BonbLUen YacTu U30NMPOBaHbI OT BIIUSAHUS YTBEPXX4AEMOro HaLMOoHanbHbIM rocy4apCTBOM
PYKOBOACTBA, 1 KOTOPbIE B 3TUX YCMOBUAX COXPaHUIN, MO MEHbLUEN Mepe YaCTUYHO, CBOU
cneumgpuyeckne A3blKoBble, KyrbTYpHbIE U coLManbHble/opraHn3aLMoHHble 0COGEHHOCTN 1 3a
CYEeT 3TOro COXPaHSAT HEKOTOPYH 060COBNEHHOCTb OT OKPY)KatoLLEro HaceneHus
AOMUHMPYIOLLEN KyNbTypbl HALWMOHANbHOMO rocyaapcTea. TepMuH Takke BKNIOYaeT Hapoabl,
KOTOpble OTHOCAT cebs K KOPEHHbIM HApo4aMm, U Te, KOTOPbIX Apyrue rpynrbl NpU3HaoT
TaKoBbIMU» "2,

BceMupHbIii GaHk UCMONb3yeT TEPMUH «KOPEHHbIE HAapOAb!» B LUMPOKOM CMbICIE OIS
0603HaYeHNs1 OTAENbHbLIX FPYNM, KOTOPbIE B TOW UMW MHOW CTENEHN OTBEYAIOT CriedyoLnmM
XapaKTepucTmKam:

() camomageHTUdMKaLMA B KAYECTBE YNIEHOB OCODOM KOPEHHOWN KyTbTYPHOW Ipynnbl U
NPU3HaHWe ocTarnbHbIMU UX MPUHAANEXKHOCTU K 3TOW rpynne;

(i)  3aBMCMMOCTb rpynnbl OT apeana obuTaHusi ¢ YeTKMMK reorpadmyeckumm
XapakTepuCcTMKamMmn Uin UCKOHHOW TepPPUTOPUM B parioHe OCYLLECTBIEHWS NPoeKTa, a
TaKke OT NPUPOAHbLIX PECYPCOB, KOTOPbIE CBA3aHbl C 3TUM apeanom obutTaHms un
TeppuTopuen;

(i) Hannume KyNbTYPHbIX, SKOHOMUYECKUX UIN NMOJNTIMTUYECKNX UHCTUTYTOB, OCHOBAHHbIX
Ha 0bblYyasix 1 OTNIMYAIOLWMNXCS OT COOTBETCTBYHOLLUNX UHCTUTYTOB LOMUHUPYHOLLLETO
obuiecTBa v KynbTypbl; U

(iv) Hanuume cobCTBEHHOMO A3blka, KOTOPbLIN HEPEAKO OTNNYaeTca oT omumnanbHOro
s13blka [JaHHOWN CTPaHbl UMK pervoHa’ .

Monutuka MOCP B OTHOLEHUN PabOoThl C KOPEHHBIMU Hapogamu, paspaboTaHHas
MexayHapoaHbiM (POHOOM CEeNbCKOX035MCTBEHHOrO pa3sutusa (MPCP), rmacuT, 4To «B
COOTBETCTBMWN C MEXOYHapPOAHOW NpaKkTUKoON™ 1 B Lensx Hactoswen nonutmuku, MOCP 6ynet
ncnonb3oBaTb paboyee onpeneneHne KOPEHHbIX HAPOA4OB, OCHOBaHHOE Ha CreayoLmX
KpUTEPUAX:

e Cratbsa 1 KoHBeHuun MOT Ne169 o KopeHHbIX Hapogax 1 Hapogax, BeayLmnx nnemeHHon obpas xu3Hu B
HE3aBUCUMBbIX CTpaHax.

e UNEP Glossary of Terms for Negotiators of Multilateral Environment Agreements, page 49, CM. N0 CCbIfkKe:
http://wedocs.unep.org/handle/20.500.11822/7569.

73 Cwm. OnepaumoHHas nonutuka 4.10 «KopeHHble Hapoabl», BcemupHbin 6aHk, 2005 r.; KoH XeHpUKCEH:
OcHoBHble npuHUunbl peanunsaumm KonseHummn MOT Ne169, 2008 r.

7 [daHHas cHocka siBnsieTcs YacTblo onpeaeneHuns] KouseHuma MexayHapoaHow opraHMsaunm Tpygao
KOPEHHbIX HapoAax U Hapoaax, BeAyLnx nnemMeHHon obpas u3Hu B He3aBUCUMBbIX cTpaHax, 1989 r. (Ne 169),
Oeknapaunss OOH o npaBax kopeHHbIX Hapogos 2007 r., Pykosogsawme npuHumnel FTOOHBP, kacatowmecs
BOMPOCOB KOPEeHHbIX Haponos, 2008 r., MNMocTosHHbIM hopym OOH no Bonpocam KOpeHHbIX HapoaoB (npu
OkoHomuyeckom n CoumnansHom CoBeTe), MexydpexaeHyeckas rpynna nogaepki no BONpocamM KOPEHHbIX
Hapogos v NnaH gernicteun OOH ans BToporo MexayHapoaHOro AeCcATUNeTnst KOpeHHbIX HapodoB Mypa
(cm. npunoxenue 1). Te xe kputepun ncnonbsyotcs PAO B ee NONUTUKE B OTHOLLEHUN KOPEHHbLIX HAPOAO0B U
HapoAoB, BeAyLLMX NreMeHHoW 06pa3 Xn3HM (CM. NO CChINKe:
http://www.fao.org/docrep/013/i1857e/i1857e00.pdf)


http://wedocs.unep.org/handle/20.500.11822/7569
http://www.fao.org/docrep/013/i1857e/i1857e00.pdf
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- Gonee paHHee Mo BpeMeHW 3aceneHne 1 UCNonb3oBaHne onpeaeneHHom
TeppuTopuK;

- A06pOoBONbHOE YBEKOBEYMBAHUE KYIbTYPHbIX OCOGEHHOCTEN, KOTOPbIE MOTyT
BKINOYaTb TakMe acnekThbl, Kak A3blK, colpnanbHas opraHnsauus, penurisa un
[lyXOBHbIE€ LEHHOCTU, PEXMMbI NPOM3BOACTBA, 3aKOHbI M UHCTUTYTbI;

- camougeHTUMKaLus, a Takke NpU3HaHNe apYrMMun rpynnamm unm
rocyaapCTBEHHbIMW OpraHammn B KaYeCTBe OTAENbHOW OBLHOCTY ntoaewn; u

- OMbIT CYLLECTBOBaHWS B YCIOBUSIX NOPabOLLEHUS, MapriHanu3aumm, NweHus
COGCTBEHHOCTU, U3ONALMN UMK OUCKPUMMHALIMNY .

MPOOH un kopeHHble Hapoabl: B paspaboTtaHHon Mporpammont OOH no okpyxatowen cpeae
(FOHEM) MonuTrke B OTHOLLEHUW paBoTbl C KOPEHHBIMU HapoAaMn’® roBOpUTCSA O TOM, YTO:
«...(a) KOpeHHble HapoAbl, Kak NMPaBuo, NPOXMBAKOT HA UCKOHHOW TEPPUTOPUN C YETKUMM
reorpacnyeckMMmmn xapakrepuctmkamm (UM COXpaHsioT 3aBUCUMOCTb OT Hee); (b) Ha cBoen
TEPPUTOPMM OBBLIYHO COXPaHAIOT 0COObIE KyNbTYpHbIE, AKOHOMUYECKUE UMK MONUTUYECKME
WNHCTUTYThI; (C) OObIYHO CTPEMSATCS K COXPAHEHUIO KyNbTYPHbIX, reorpadonyeckmx u
NHCTUTYLMOHANbHbIX OCOBEHHOCTEN, @ HEe K NOSIHOM aCCUMUIIALUN B HAUWOHabHOM 0bLLeCTBE;
n (d) oTHOCAT ceba K KOPEHHBbIM HAapo4aM UKW HapogaMm, BEAYLIUM MIIEMEHHON 06pa3s KU3HNY.

HecmoTpsi Ha HannyMe oBLIMX XapaKTepUCTUK, HE CYLLLECTBYET €AMHOro 06LLenpuU3HaHHOro
onpeaeneHns KOPEHHbIX HApOAOB, KOTOPOoe 0Tpa3suIio Gbl Bce pa3Hoobpasne 3TUX HapodoB.
Kak npaBurno, B kayecTBe OCHOBONOJAratoLLero KpUtepusi 4ns onpeaeneHust Toro, ABNSTCA Nn
T€ UM WHbIE TPYNMbl KOPEHHLIMU UNW BEAYLLUMMMU NeMeHHOM 06pa3 X13HKU, paccMaTpuBaeTcs
NX camonaeHTUdUKaLMs B Ka4ecTBe KOPEHHOro Hapoaa uUnv Hapoaa, BeayLwero nieMeHHom
obpa3s Xn3Hu, Hapsay ¢ TakKMMKU APYrMMI XapakTepUCTUKaMK, Kak Si3blk U reorpadpuyeckoe
NOJIOXKEeHNE N COCPEAOTOUEHME.

B 3akoHe lNepy Ne 27811 «O BBEOEHUMN pEXMMA OXPaHbl KOMNNEKTUBHBLIX 3HAHWUIA KOPEHHbIX
HapOAOoB, NOMy4YEeHHbIX MOCPEACTBOM MUCMOMb30BaHUA BMONOrMYecKnx pecypcos» OT 24 nons
2002 r. «kOpeHHble Hapoabl» ONpeaensTca Kak «abopureHsl, obnagatowme npasamu,
KOTOpble CyLlecTBOBanun Ao obpasoBaHns NepyaHCKOro rocygapctaa, COXpaHsoLwme CBOK
COBCTBEHHYIO KyNbTypy, 3aHMMatoLne KOHKPETHYIO TEPPUTOPUIO U NpusHaowwme cebs
TakoBbIMU. K HMM OTHOCATCSA HapoAbl B 4OOPOBOSIbLHON U30NALUK UK TE, C KOTOPbIMU HE
YCTaHOBJEHbI KOHTaKTbI, @ TakkKe CerbCkue U KOPEHHble OBLUNHBI. TePMUH «KOPEHHbIEY
OXBaTbIBaAeT N MOXET ObITb MCMOMb30BaH B KAYECTBE CMHOHMMA CIOB «ab0OpUreHHbIeY,
«TPagULMOHHBIEY», KATHUYECKMEY, KNPELKOBbIEY, KMCKOHHBIE» UMK APYron opMbl NOLOOHbIX
CnoB».

Ewe ogHMM TepMUHOM SIBNSieTCsl TEpMUH «abopureHHble». Okcdopackmii cnoeapb
onpeaensdeTt TeEpMUH «abopureHHble» kak (1) «[...] Noan, pacTeHus u XMBOTHbIE: obuTatoLine
U CyLWEeCTBYOLLME Ha 3eMfe C APEBHENLLNX BPEMEH; CTPOrO UCKOHHbIE, KOPEHHbIEY; (2) «[...]
HacensaBLIMe CTpaHy Un 3aHUMaBLLME ee A0 NpUXona eBpOnencknx KOFIOHUCTOB U TEX, KOro
OHU NpuBenu ¢ cobony; (3) NpuHagnexawine abopureHam unn camoMy paHHemy U3BECTHOMY
HaceneHuo Tepputopun; u (4) «[...] nmerowwmne oTHoLEHME K abopureHam ABCTpanuun unm mx
A3blkaM, NTMOO XxapaKTepHbIe ANA HUX».

B ctatbe 35 KoHcTutyunmn KaHagbl oTmedaeTcs, 4To «[...] KopeHHble Hapoabl KaHagb!
BKMOYAOT MHAENLEB, MHYMTOB 1 MeTucoB KaHaabl». B 1996 r. KaHagckas Koponesckas
KOMMCCUSA MO KOPEHHbLIM HApOAaM CaMOCTOATENBHO ONpeaenvna CBOK Lenesyto rpynmny
cnegyrowmm obpasom: «... OpraHU4eckme NoNUTUYECKNE 1 KynbTypHble 06pa3oBaHus,
KOTOPble UCTOPUYECKM BOCXOAAT K KOPeHHbIM Hapogam CeBepHon AMEPUKU ...».

75 Cwm. no ceoinke: http://www.ifad.org/english/indigenous/documents/ip_policy_e.pdf.
76 Cwm. no ceoinke: http://www.undp.org/content/undp/en/home/librarypage/environment-
energy/local_development/undp-and-indigenous-peoples-a-policy-of-engagement.html.


http://www.ifad.org/english/indigenous/documents/ip_policy_e.pdf
http://www.undp.org/content/undp/en/home/librarypage/environment-energy/local_development/undp-and-indigenous-peoples-a-policy-of-engagement.html
http://www.undp.org/content/undp/en/home/librarypage/environment-energy/local_development/undp-and-indigenous-peoples-a-policy-of-engagement.html
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KopeHHbIMK SIBNSitOTCS Te 0BLWMHbBI, HAapoAbl U HaLUMK, KOTopble, 06naaas MCTOPUYECKON
NPEEeMCTBEHHOCTbLIO C 06LLecTBaMK, NOMYYUBLUUMK Pa3BUTUE HA UX TEPPUTOPUSIX 0
BTOPXKEHMS! MU KOJIOHU3ALMK, CHMTAIOT cebsl OTNINMYHBIMU OT APYINX CEKTOPOB 06LLECTB,
KOTOpPbl€ B HACTOSILLIEE BPEMS FTOCMOACTBYIOT Ha 3TUX TEPPUTOPUSIX UMM YACTSX STUX
Tepputopuii. B HacTosiLee Bpemsi OHM COCTaBNAOT HEAOMUHMPYIOLLME cekTopa obLiecTsa u
pelumnTenbHO HacTPOEHbI HA COXpaHeHue, pa3BuTre 1 nepegady OyayLmm NoKoNeHUsM nx
MCKOHHbIX TEPPUTOPUI N STHUYECKOW CaMOBBLITHOCTM B KAYECTBE OCHOBbLI A5t AarbHENLEro
CYLLLECTBOBAHUS Kak HapoaoB B COOTBETCTBUWN C MX COBCTBEHHBLIM KYNbTYPHbLIM YKIagom,
coumarnbHbIMM UHCTUTYTaMM U NPpaBOBbIMU cucTeMamm’’.

HapyweHue npaB

CornacHo topuanyeckomy crnosapto bnaka HapylweHvem npaB siBNsieTcsi AencTeme,
NpenaTCTBYHOLLEE peanu3aLnm O4HOMO U3 UCKMIYUTENbHbIX NPaB BnagenbLa npaea
MHTennekTyanbHon cobcTBeHHoCTU. COGCTBEHHO B cdhepe aBTOPCKOro Npaea U CMEXHbIX Npas
HapyLleHMeM Npae sSIBNSETCA AeACTBME, OCYLLECTBIEHHOE B OTHOLLEHWUM NPou3BeaeHus,
OXpaHsieMOoro aBTOPCKMM NPaBOM U SIBNsitOLLErocst 06 bEKTOM CMeXHbIX Npae, 6e3
paspelleHns BragenbLia aBTOPCKOro npaea UM COOTBETCTBYHOLLIMX CMEXHbIX Npas

B criyyasix, korga TpebyeTcs nonyyYeHue Takoro paspelueHnsi. OTBETCTBEHHOCTb 3a HapyLleHue
npaB MOXeT CyLLEeCTBOBaTb HE TONIbKO HA OCHOBE MPSIMOM OTBETCTBEHHOCTM (3@ COGCTBEHHO
COBepLUEHHOE HECaHKLMOHUPOBaHHOE AesiHME), HO 1 HA OCHOBE «OTBETCTBEHHOCTYU 3a
coOencTane» unm «cybecumamapHom OTBETCTBEHHOCTU» 78,

YcnoBwus in-situ

B cooTtBeTcTBUM CcO cTaTben 2 KoHeeHyuu o buonoauyeckom pa3Hoobpasuu (1992 r.):
«Ycrnosusi In-situ» 03HayaloT ycnoBusi, B KOTOPbIX rEHETUYECKNE PECYPChI CyLLECTBYIOT B
9KOCHCTEMAX M NPUPOOHON cpefe 0buTaHus, a B cryyae OMALLHUX UK KyNbTUBMPOBAHHbIX
BMOOB B TE€X MeCTax, rae OHu npuobpenu cBoM OTNMYUTENbHbIE CBONCTBA.

HemaTepuanbHoe KynbTypHOe Hacnegue

CornacHo topugudeckomy cnosapto brnaka «HematepmanbHbii» 03Ha4YaeT «He NMEHOLLUI
dmsmyeckon hopMel». B NPOTUBOMNONOXKHOCTE EMY CITOBO «MaTepuarnbHbIN» onpenenseTca
KaK «MmetoLmi unv obnagaromnin omanyeckon opmon; MoryLmi BbiTe ocsa3aembim n
BMAMMbIM; Pa3fMynMbIi Ha OLLYMbY.

«HemaTepuanbHoe KynbTypHOe Hacrneaue» onpeaeneHo B KoHgeHUyuu 06 oxpaHe
HemamepuasnbHO20 KyribmypHo2o Hacriedus (2003 r.) OpraHmsauun O6beanHeHHbIX Haumi no
Bonpocam obpasoBaHusi, Hayku u kynbTypbl (KOHECKO) kak «obblvan, hopmbl NpeacTasneHus
N BblpaXXEHWs!, 3HAHMSA N HaBbIKW, — @ TaKKe CBA3aHHbIE C HAMWN MHCTPYMEHTbI, NPeaAMEThl,
apTedakTbl U KyNbTypHble NPOCTPAHCTBA, — NPU3HaHHbIE coobLLecTBamMu, rpynnamm u, B
HEKOTOPbIX CNy4Yasix, OTAENbHbIMWU NLAMWN B KAYECTBE YacTu UX KyNbTYpPHOro Hacneaus.
Takoe HemaTepuarnbHoe KynbTypHOE Hacneaue, nepegaBaemMoe OT MOKOSIEHUS K MOKOMEHUIO,
NMOCTOSIHHO BOCCO3A4aeTCsi coobLecTBaMm 1 rpynnamm B 3aBUCUMOCTM OT OKPY>KatoLLEN Nx
cpeabl, UX B3aMMOAENCTBUSA C NPUPOAOW U UX UCTOPUKN N (POPMUPYET Y HUX YYBCTBO
€caMobbITHOCTN N NPEEMCTBEHHOCTN, COOAENCTBYSI TEM CaMbIM YBaXXEHWUIO KYNbTYPHOrO
pa3Hoobpa3usa n TBoOpYeCcTByY YenoBeka. [ns uenen HacTosiwen KoHBEHLUN NpuUHMMaETCsl BO
BHMMaHue TONbKO TO HEMaTepuanbHOe KyNbTypHOE Hacneame, KoTopoe CornacyeTcs ©
CYyLLIECTBYOLMMU MEXAYHAPOAHO-NPaBOBbIMM akTaMu Mo npaBaM Yenoseka n TpeboBaHnsiMu

m Mopkomuccusa OOH no npeaynpexaeHnto ANCKPYUMUHALIMK U 3aLumMTe MEHBLUMHCTB U ee UccnefoBaHne
nNpo6nembl ANCKPUMUHALIMU KOPEHHOTO HaceneHnusi, AokymeHT OOH E/CN.4/Sub.2/1986/7/Add.4., nyHkT 379
(1986 1.).

78 My6nukauuns BOUC «Pykosoacteo BOUC no poroBopam B 06nacTi aBTOPCKOro Npaea M CMEXHbIX Npas 1
"moccapwii TEpMUHOB MO aBTOPCKOMY MpaBy U CMEXHbIM npaBam», cTp. 293.
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B3aMMHOrO yBaXkeHUs Mexay coobLiecTBamu, rpynnaMmm U oTAenbHbIMY NMLaMu, a Takke
YCTOMYMBOrO pasBUTUS».

KoHBeHUMA rnacuT Takke, YTO «kHeMaTepuanbHoe KynbTypHOe Hacneave» nposiBnsaeTcs, B
4YaCTHOCTW, B criegytoLmx obnactsx: (a) ycTHble Tpagmuum u opMbl BbIPaXKEHWS, BKINOYas
A3blK B KAYECTBE HOCUTENSA HEMaTepuanbHOro KynbTypHOro Hacrnegus; (b) ncnonHuTenbckne
NCKyCCTBa; (C) obblyan, obpsiabl, NpasaHecTBa; (d) 3HaHUA 1 0bblbaun, OTHOCALLMECS K Npupoae
N BCENEeHHOW; (e) TpaauLUMOHHbIE pemMecna.

LlenocTtHOCTbL

lMpaBo Ha LenoCTHOCTb — 3TO NPaBO Ha NpeaoTBpaLLEHNE HECAHKLMOHMPOBAHHbIX NEPEAENoK 1
namMeHeHuin nponsseaernsa’®. MNocne nepecmotpa B 1949 r. Ha koHdepeHuun B Bproccene
GepHckol KoHeeHyuu 06 oxpaHe nnumepamypHbIX U Xy0oxXecmeeHHbIX rpoudsedeHud (1971 r.)
B TEKCT cTaTbm 6bis Obina gobasneHa popmynmMpoBKa O 3anpeTe NpoYnX NocaraTenbCcTB Ha
yKa3aHHOe Npoun3BefeHne, KOTopble HaHeCyT yuwepb YecTn unu penyTtawumm asTopa.

PyKOBOAﬂLI.IVIe npuHUUNbLI B ob6nacTtu MHTeHﬂeKTyaﬂbHOﬁ COGCTBEHHOCTHU NO AocTtyny n
COBMEeCTHOMY MNOoJsfib30BaHUIO Bbirogamum

HauunHas ¢ nepson ceccun, MKI'P noggepxmean paboTy, HanpaBrieHHYI0 Ha pa3paboTky
pykoBosawwmx npuHumnos BONC B obnactu nHtennektyanbHOn coOOCTBEHHOCTM MO AOCTYNy U
COBMECTHOMY MCMOMb30BaHUIO Bbirod. bbino npeanoxeHo, 4Tobbl 3TM pykoBOAALLME NPUHLMIbI
ObINN OCHOBaHbI Ha cUCTeEMaTMyYeckom 0630pe A4EeNCTBYIOLNX N TUMOBbLIX KOHTPAKTHbBIX
cornaweHunn B gopme 6a3sbl gaHHbix BOUC, cogepkalluen cornaweHnsa B obnactu
B6uopasHoobpa3ns, cBa3aHHbIE C JOCTYNOM M COBMECTHbIM UCNOMNb30BaHWEM BbIrOAEP.

MepBbI NpoekTs! BGbin NOArOTOBIEH C YYETOM OMNepaTMBHLIX MPUHUMMIOB, onpeaeneHHbix MKIMP
Ans pa3paboTKy TakMX pyKOBOASALLMX NPUHLMNOBS2, JTOT MNPOEKT ObiST NO3KEe OOHOBIIEH C
y4yeToM uenen cemHaguaton ceccumn MKITPes,

Llenb pykoBoasLLUX NPUHLMMNOB B 06/1aCTN MHTENNEeKTyarlbHON coB6CTBEHHOCTM A4S A0CTyna U
COBMECTHOrO Nosib30BaHMs Bbiro4aMuy 3akitoyaeTcsl B 0kasaHUM NOMOLLM NpoBaigepam u
nony4aTensam reHeTUYECKNX PEeCypCoB, B npoLiecce obcyxaeHns, pa3paboTkv U NOArOTOBKM
NPOEKTOB 3/1IEMEHTOB B3aMMOCOrIaCoBaHHbIX YCNOBUIA AN OCTYNa K reHETUYEeCKMM pecypcam
M COBMECTHOrO Nosib3oBaHus Bbirogamu. OHW UNMCTPUPYIOT NpakTuyeckue sonpockl NC, ¢
KOTOPbIMU MOTYT CTONKHYTbLCSA NPoBaiaepbl 1 nonydaTeny npu o6CyXaeHUn cornalleHus,
KOHTpaKTa Unu nuueHsnn. PasHoobpasne HaumMoHanbHOro 3akoHoaaTenbCcTBa 1 NPakTUYeCcKmX
MHTEpPEeCcoB NpoBaaepoB 1 nosyyaTenen MoxeT NPUBECTU K LUMPOKOMY AManasoHy
BO3MOXHOCTEW BblGopa Npu 06CYy>KAEHUN M NOATOTOBKE NPOEKTa pearibHbIX NOMOXEHWA.
MoaToMy pykoBoASLLME NPUHLMMNBI MOTYT OKa3aTb NoAAepPXKKy NpoBaraepam 1 nonyyatensm B
obecrneyeHMn paBHOMNPaBHOIO A4OCTYNa 1 COBMECTHOIO NOJb30BaHWUs BbiIrogamu Ha
B3aVMMOCOI1aCoBaHHbIX YCMOBUSIX, HO HE NpeaycMaTpuBaTth OaHY MoAaerb UM Habop
BapVaHTOB.

79 Cwm. Cam PukeTcoH n OxxeriH C. M'vH36ypr, MexayHapooHoe aBTOPCKOE NpaBo Y CMEXHbIE NpaBa — B pamKax U
3a pamkamu bBepHckon KonseHummn, Oxford, Vol. 1., ctp. 602.

80 CmM. pnokymeHT WIPO/GRTKF/IC/2/3, nyHkT 133.

81 Cwm. pokymeHT WIPO/GRTKF/IC/7/9 (T'eHeTnyeckme pecypcbl: MpoekT pyKOBOASALLMX MPUHLIMIOB B OTHOLLEHUN
[OCTyna u cnpaBeasIMBoOro COBMECTHOMO Nonb30BaHUS BbIrogamu).

82 Cwm. onepaTuBHble npuHUmMnbl B AgokymeHte WIPO/GRTKF/IC/2/3, pasgen V.B, ctp. 50.

83 Cwm. gokymeHT WIPO/GRTKF/IC/17/12 (TeHeTu4eckue pecypcbl: [MpoekT pykoBoASLWMX NPUHLIMMOB B
OTHOLLEHMM OCTYyNa 1 CNpaBeaIMBOr0 COBMECTHOIO MOMb30BaHUS BbiroAamun: OGHOBMNEHHBIN BapyaHT).
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Kpome Toro, HUYTO B 3TUX PYKOBOASALLMX NPUHLMMNAX HE OOMKHO MCTONMKOBLIBATLCS Kak
3aTparvmBaroLlee CyBepeHHble NpaBa rocy4apCTB Ha UX NPUPOAHbIE PECYPChI, BKIOYAs UX
npaBo yCTaHaBNMBaTb YCMNOBMS U NMOMOXEHWUs ANt 4OCTYNa M COBMECTHOTO MOMb30BaHuUs
Bbirogamu. PykoBogsilume npuHLMNbI A0MMKHbI ObITb TONBKO 406POBONBHLIMA 1
nnnocTpaTnBHbIMU. OHW He NpeaHa3HadYeHbl ANt 3aMeHbl COOTBETCTBYHOLLENO
MeXayHapoaHOro, PErMoHarnbHOro ¥ HaUMOHanNbHOro 3akoHodaTenbCcTBas”,

TpaanLMOHHbIE 3HAHUS YacTO CBSI3aHbl C FEeHETUYECKUMW pecypcamMm, 1 3TO MOXET OaTb
LleHHOe NpeacTaBneHre 0 TOM, Kak FeHeTUYECKME PEeCYpPChl MOXHO COXPaHUTb, NoaaepXatb 1
ncnonb3oBaThb Ha b6naro yenoseyecTBa®. PykoBoasiLive NPUHUMMbLI TAKKE pacrnpoCTPaHSTCA
Ha TPaAMLMOHHbIE 3HAHWS, CBA3aHHbIE C reHETUYECKUMM pecypcamimn’e,

MexayHapoaHasa naTteHTHas knaccudumkauusa (MMK)

MexayHapogHasa nateHTHas knaccudukauma (MIMK) onpegenseTcs kak «nepapxudeckas
cucTema, B KOTOPOW BCHA TEXHUKA B LLerIOM nogpasaeneHa Ha pag pasaenos, Knaccos,
NOAKMAaccoB 1 rpynmn.

Knaccudukaumsa cosepLueHHO Heobxoauma Ans noncka NnaTeHTHbIX AOKYMEHTOB B npouecce
onpeneneHns «NpeawecTBYOLWEro YPOBHS TEXHUKN»E',

MK 6bina yupexageHa Ctpacbyprckum cornaweHnem o MexgyHapoaHOW NaTeHTHON
knaccudpmkaumm (1971 r.) Ctatea 2(1)(a) npegycmatpusaeT, 4To «Knaccudurkauusa BKNOYaeT:
(i) TekcT, paspaboTaHHbIN COrnacHoO NonoXxeHnsaMm EBponenckon KOHBEHLMM Mo
MexayHapogHon knaccudumkaumm naTteHToB Ha n3obpeTeHus ot 19 gekabpsa 1954 r.
(HasbiBaeMom HMe «EBponerickasi KOHBEHLMSI» ), KOTOPbLIA BCTYNUI B CUNY U Gbin onybnunkoeaH
"eHepanbHbIM cekpeTapeM EBponerickoro Coeta 1 ceHTsbpsa 1968 r.; (ii) nameHeHus,
KOTOpbl€ BCTYMUNK B CUITYy COMMacHo ctaTbe 2(2) EBponeickon KOHBEHLMN OO BCTYMNNEHUS B
cuny Hactoswero CornaweHnus; (iii) n3amMeHeHus1, BHECEeHHble BNOCNeACTBMM B COOTBETCTBUN
CO CTaTben 5, KOTOpbIe BCTYNAOT B CUMY COrMacHO NOMOXEHNSM CTaTbu 6».

Mexqquapo,qulﬁ AOroBop O pacTuTelNbHbIX reHeTU4eCKUX pecypcax ana npoun3soacTtBa
npoAaoBOJILCTBUA U BeAeHUA CeribCKoro X03ANCTBA

MexxayHapoaHbIN OroBOP O pacTUTENbHbIX FTEHETUYECKMX pecypcax Ansi NpomM3BoACTBa
NPOAOBONLCTBUA U BeaeHus cenbckoro xosanctea (MAMPPICX) 6611 npuHAT TpyauaTtb
nepson ceccuen NpoaoBofibCTBEHHON U CESNTbCKOXO3ANCTBEHHOW opraHmnsauunen
O6beanHeHHbIx Haumin 3 Hos6ps 2001 r. n Bctynun B cuny B 2004 r. Llenbto goroesopa
angaTcs: (1) npusHaHne orpoOMHOro BKaga, KoTOpbI BHOCAT bepMepbl B NOBbILLEHWE
pa3Hoo6pa3ns KynbTyp, KOTOPbIMWU NUTAKOTCA N0AN BO BCeM Mupe; (2) cosgaHue rnobanbHomn
cucTeMbl aAns obecneveHns goctyna hepmMepoB, CENEKLNOHEPOB U YHEHbIX K pacTUTENbHbIM
reHeTmdyeckum matepuanam; u (3) obecneyeHne pacnpeneneHuns Bbirod, nosyvyaemblx
peLVnMeHTamMm OT UCMONb30BaHNA PACTUTENbHbIX FeHeTUYeckux MaTepnanos®.

MN3obpeTaTenbCckui ypoBeHb

N3o6peTaTenbCckmin ypoBeHb (Takke onpeaensemMblil Kak «kHeOYEBUOHOCTbY ) ABNAETCS OQHUM
N3 KpUTEPMEB NATEHTOCNOCOBHOCTN, CBA3AHHBLIM C BONPOCOM O TOM, BbIr1o Nin n3obpeteHune
oYyeBUOHbLIM And nuua, obrnagaroLLero obblYHbIMY 3HaHMAMY B AaHHOW obnacTtun®.

84 Tam xe.

8  Tam xe, CTp. 4 NPUMNOXKEHUS.

86 CmM. pokymeHT WIPO/GRTKF/IC/44/INF/12.

87 moccapuin BOMC Ha noptane PATENTSCOPE.

88 CrtaTbsa 1 MOPPICX.

89 CnpaBo4yHunk BONC no uHtennektyanbHon cobcteeHHocTH, nybnukaums BOUC Ne 489 (E), 2008 r., cTp. 20.
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B cooTtBeTcTBUM cO cTaThen 33 PCT 3aaBneHHoOe n3obpeteHne cHntTaeTcs COOTBETCTBYHOLLNM
n3obpeTaTenbCKOMY YPOBHIO «ECIM OHO, MPMHUMAas BO BHUMaHWE NPeaLecTBYOLLNA YPOBEHb
TEXHMKN, Kak OH onpegeneH VHCTpyKuuen, Ha yCTaHOBINEHHYI0 COOTBETCTBYIOLLYIO AaTy He
ABNAeTCcs oMeBUAHLIM AN crieuManmcToB B JaHHOW obnacTtny.

B ctatbe 56 Egponelickoli nameHmHou koHeeHyuu n Pasgene 35 U.S.C. 103 cogepxaTtcs
aHanornyHble onpegernexnsa. B Pasgene 35 U.S.C. 103 ucnonbayeTcsl 3KBMBaNEeHTHbIN TEPMUH
«HEeo4YeBUaHbIN 06bEeKT»%.

JInueH3noHHble cornaweHus

JNLEeH3NoHHbIE cornalleHnst onpeaensaTcsa Kak cornalleHuns, npegycmaTtpysaioLme
onpeneneHHoe paspeLLeHHoe UCNonb3oBaHe MaTepmarnos Unu Npas, KOTOPbIE YNOMHOMOYEH
npenocTaBnsATL NpoBanaep, HanpuMep, CornalleHnsi O NMULEH3MPOBAHNM UCTONb30BaHNS
reHeTNYeCKMX PecypcoB B KauecTBe Hay4YHO-UCCrneaoBaTenbCKUX CPeacTs, UM O
NULIEH3MPOBaHMKN UCMOSb30BaHMSA B3aMOCBSA3aHHbLIX TPAANLMOHHBIX 3HAHWUIA UMW APYrvX npas
WHTEenneKTyanbHon cobcTBeHHOCTU®?,

OrpaHunyeHus

CornacHo topuamnyeckomy crioBapto bnaka, «orpaHnyeHne» o3HavyaeT akT yCTaHOBNEHUs!
OrpaHNYeHNin; Ka4eCTBO, COCTOSIHNE UMK YCNOBUE OFPaHNYEHNs], OrPaHNYUTENBHYIO Mepy.
CnoBo «orpaHuyeHns», UCNonb3yeMoe Hapsay CO CrIOBOM «UCKIIOYEHMSA», O3HavYaeT
«rpaHnLbl» Unu «npegensi»®. [Ina coxpaHeHns Hagnexallero 6anaHca MHTEPecoB
npaBoobnagarenen 1 nonb3oBaTenen oXpaHseMblX NMPON3BEAEHNIA 3aKOHbI B 061acTh
aBTOPCKOro npasa MoryT npegycmatpmBath onpegeneHHble orpaHnyYeHns MMyLLECTBEHHbIX
npaB — criy4an, B KOTOPbIX OXpPaHsieMble NPOM3BEAEHNST MOTYT UCMONb3oBaTbCs 6e3
paspelleHns npaBoobriagaTens v npu ycrnosmmn BeinfaTbl KOMNeHcauun nnmn 6e3 atoro
ycnosusi®s,

B bepHckol KoHgeHyuu 06 oxpaHe iumepamypHbIX U XyO0XecmeeHHbIX npoussedeHud
(1971 r.) copepxatcs yCnoBusi, B COOTBETCTBMM C KOTOPbIMY NpaBa aBTOPOB MOTYT ObITb
OrpaHuYeHsbl, B CBA3M C YeM MOXET ObiTb paspelueHo cBoboaHOe NCnonb3oBaHme
npousBeaeHuin®. [Ina onpeneneHust ycroBuii, B COOTBETCTBUM C KOTOPbIMU MOXET ObiTb
BBEOEHO OrpaHuyeHne, paspaboTaHa TpexcTyneH4yaTas npoeepka®®. 3Ta npoBepka Takke
npegycMoTpeHa B ctatbe 13 CoanaweHus BecemupHol mopaoegol opeaHu3ayuu (BTO) no
mopao8bIM acriekmam rnpas uHmersnekmyarnbHol cobcmeeHHocmu (1994 r.) (CornaiwueHuve
TPUNC), ctatbe 10 ocosopa BONC no asmopckomy ripasgy (AAl) B kKayecTBe NpoBEPKN A1
NCKIMIOYEHUIN N OrpaHNYEeHNn BCEX NMYLLECTBEHHbIX NPaB B paMKax aBTOPCKOro npasa. B
cratbe 16 [Jorosopa BOUC no ncnonHeHnsam n poHorpammam (QNDP) ata nposepka
pacnpoCcTpaHAEeTCsa Ha NpaBa UCMOoNHUTENen 1 npom3soauTenen oHorpaMmMm, KOTopble
oxBaTblBaeT AaHHbIV JoroBop®e.

90 Cwm. pasgen 35 Ceopga 3akoHoB CLUA 103; gocTyneH Ha:
https://www.uspto.gov/web/offices/pac/mpep/s2158.html.

91 Cwm. pokymeHT WIPO/GRTKF/IC/44/INF/12.

92 WccnepoBaHve «McknoveHns 1 orpaHnyeHusi B aBTOPCKOM MpaBe Y CMEXHbIX NpaBax», NOAroTOBMNEHO
MNeepom CupunHennu, WCT- WP PT/IMP/1, 1999 r., cTp. 2.

93 Paspen Beb-canta BONC, nocBALWEHHbIN aBTOPCKOMY NpaBy M CMEXHbIM MpaBaMm:
https://www.wipo.int/copyright/en/limitations/index.html.

94 MyxkT 1 cTatby 10.

95 MyHKT 2 cTaTby 9.

96 My6nukaumns BOUC «PykoBoactBo BOUC no goroBopam B 06nacTy aBTOPCKOro npaea v CMEeXHbIX Npas u
"Moccapuii TepMMHOB NO aBTOPCKOMY NpaBy U cMexHbIM npaBam», BOUC, ctp. 313.
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CornaweHus o nepegaye matepuana

CornaweHns o nepegaye maTepuana npeactasnsalT cobor cornalleHns, ucnonb3yemble B
KOMMEPYECKUX N aKaAeMNYeCKNX NapTHEPCKUX HAayYHbIX MCCNeaoBaHMAX, BKITHOYAOLLMX
nepegady 6monornyecknx MaTepmuanos, Takux, Kak 3apoAbileBas nNnasMma, MMKPOOpraHmMambl m
KNeTOuYHble KyNnbTypbl C Lenbio obMeHa maTepvanaMmu Mexay nposangepom n nonyyatenem u
onpegeneHne ycrnosui 4oCTyna K rocyAapCTBEHHbIM KOMNEKLUNAM 3apOAbILLIEBON Nia3Mbl,
CeMEeHHbIM POHAaM UMK reHeTUYecknum pecypcam in situ®”. BOUC paspaboTtana 6a3y gaHHbIX
cornawleHunin B obnactu 6mopasHoobpasusi, MUMEKLLNX OTHOLLEHNE K AOCTYMNY U COBMECTHOMY
MCNONb30BaHMWIO BbIrog, COAEePXKaLUMX KOHTPaKTHbIE MOMOXEHUS, Kacatowmnecs nepegadn u
MCNOMb30BaHUsA reHeTndeckmx pecypcoB®. MpoaooBonbCTBEHHANA U CENbCKOXO3ANCTBEHHASs
opranmsaums (PAQO) paspaboTtana un npuHsna B 2006 r. CtaHgapTHOE cornalleHme o
nepegade matepuana (CCIM), Heobxoanmoe onst peanusauun MexxgyHapogHoro gorosopa o
pacTUTENbHbIX FEHETUYECKMX pecypcax Afs NPoM3BOACTBa NPOLOBONBCTBUA N BEOEHUSA
cenbckoro xossctea (2001 r.)*°. B npunoxeHun | Kk BOHHCKMM pyKOBOASALIUM NMPUHLMNAM
no o6ecnevyeHnio JOCTyna K reHeTU4ECKUM pecypcaM U COBMECTHOrO UCMOJIb30BaHUsA Ha
cnpaBeaniMBoM U paBHOW OCHOBE BbIroA OT UX NPUMEHEHUA COAEePXKaTCsA ANEMEHTbI AN
BKITOMEHMS B COrnalleHnst 0 nepegadye matepuaros.

MuHumym aokymeHtauum PCT

B cooteeTcTBMM € TNoccapmuem TepmmHoB PCT, MUHUMYM OOKYMEHTALUN MOXET OnpeaenaTbca
KaK «JOKYMEHTbI, B KOTOPbIX MEXOYHapOAHbIA NONCKOBLIN OpraH JOSMKEH OCYLLECTBNATb NMOUCK
COOTBETCTBYIOLLEro NpeALlecTBYOLEro YPOBHS TEXHUKU. OTO TakkKe OTHOCUTCS K opraHam
MEeXOyHapoaAHOW NpeaBapuUTenbHOM 3KCNepTU3bl AN uenen nposeaeHns SKcnepTmabl.
[lokyMmeHTaLmMs BKIOYaeT HEKOTOpble OnybrnnkoBaHHbIE NATEHTHLIE LOKYMEHTbI U HENATEHTHYHO
nutepaTypy, CoaepXaLlytocs B cnucke, onybnmkosaHHoMm MexayHapogHbiM 6t0po. MuHnmym
[IOKyMeHTauun nepeymncneH B npasune 34 UHCTpykumm k PCT»100,

B PykoBogsawmx npuHumnax gnsi npoBeAeHns MexayHapoaHoro noncka no npoueaype PCT
MWUHMMYM OOKYMEHTaLMN NS MeXAyHapOAHOro Noncka onpeaensieTcs kak «noabdopka
AOKYMEHTOB, OpraHM3oBaHHas B cMcteMaTtmyeckon popme (Mnm gOCTynHas NHbIM
cuctemaTmyecknm obpasom) ons uenen NnpoBeaeHns nomcka B COOTBETCTBMM C OTHOCALLMMCS K
006BbEKTY coaepXaHmeM OOKYMEHTOB, KOTOpPbIe NPpeAcTaBnsoT co60n rmaBHbIM 0bpa3om
NaTeHTHbIE JOKYMEHTbI, LOMNOSHEHHbIE PAAOM CTaTen N3 NEPUOONYECKNX U3OAHWUIA U OPYIUX
BWOOB HeMnaTeHTHON nuTepaTypbi» 0L,

B depane 2003 r. Ha cegbMon ceccun 3aceganna MexayHapoaHbix opraHoB B pamkax PCT
ObIN0 4OCTUMHYTO COornalleHne B NpuHUMNE O TOM, YTO JOKYMEHTaUMs No TPaauUMOHHbBIM
3HaHMSAM O0MKHA ObiTb BKMOYEHa B YacTb MUHMMYMa AoKymeHTaumm PCT, oTHOCsLLYyOCS K
HenaTeHTHoun nuTepatypel®?. Hanpumep, B fokymeHTe « MUHMMYM gokymeHTauumn PCT —
Cnuncok nepnoanyecknx n3gaHni: nepuoanyeckne n3gaHus, NCnonb3yemMble A5is novcka u
akcnepTusbl» NHAMNCKNIA XypHan TPaauLMNOHHbBIX 3HaHWN U Kopenckni xxypHan TpaguumoHHbIX
3HaHWI onpeeneHbl kak HenaTeHTHasa nuTepaTypa.

97 CmM. gokymeHT WIPO/GRTKF/IC/17/INF/12.

98 Cwm. no cebinke:  https://lwww.wipo.int/tk/en/databases/contracts/index.html

99 CM. no ccbinke: http://iwww.fao.org/3/a-be623e.pdf

100 Cm. no cebinke:  https://www.wipo.int/pct/en/texts/glossary.html#M

101 MyHkT IX-2.1 PykoBogsALWmMX NpMHUMMNOB AN NpOBeAeHUs MexayHapogHoro noncka no npoueaype PCT
(nencrByeT c 18 ceHTs6ps 1998 r.).

102 Munumym gokymentaumu PCT, gokymeHt PCT/MIA/9/4.


https://www.wipo.int/tk/en/databases/contracts/index.html
http://www.fao.org/3/a-be623e.pdf
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MeHbLUMHCTBO

CornacHo opuan4eckoMy crioBapto bnaka TepMnH «MEHbLUMHCTBO» 0603Ha4aeT rpynny nu,
KOTOpPble HEKOTOPbIM 06pa3oM OTNMYaOTCS OT GOSbLUMHCTBA, B pe3ynbTaTe Yero ¢ HUMK
MHorga obpallatTcst HEOAMHAKOBO.

MeHbLUVHCTBOM SIBMNSIETCS rpynna, B YNCTIEHHOM OTHOLLEHMN yCTynaLas 60MnbLUNHCTBY
HaceneHus rocygapcTBa M HaXoAAWAACA B HEAOMUHMPYIOLLIEM MOTOXEHWUM, YNEHbl KOTOPOK
obnanarT 3THUYECKUMU, PENTUTMO3HBIMU UMK A3LIKOBLIMI XapakTepUCTUKaMM, OTIINYHBIMU OT
XapaKTepUCTUK OCTamnbHOrO HacerneHusl, 1 KOTOpble UCMbITLIBAOT YyBCTBO CONMMAAPHOCTY, Aaxe
€CINY OHO He NPOSBNAETCH ABHO, HAaNpPaBMNeHHOe Ha COXpPaHeHne NX KynbTypbl, TPaauLIMi,
penurum unm sa3bikal®s,

B cooTtBeTcTBUM C [leknapaumen o npaBax nuu, NpMHagnexawmx K HaumoHarnbHbIM 1nm
3THUYECKNM, PESTUTMO3HBIM U S3bIKOBLIM MeHbLUUMHCTBaM (1992 r.), nuua, npuHagnexawme K
MEHbLUMHCTBaAM, UMEIOT NPaBO NONb30BaTbCsl JOCTOSIHUSIMU CBOEN KynbTypbl 6€3
BMeLLaTenbCTBa UNu AUCKPUMMHALIMM B Kakol Obl TO HM Gbino dopmel®. ocynapcTea
OXPaHSAT Ha UX COOTBETCTBYOLLMX TEPPUTOPUSIX CYLLLECTBOBaAHNE U CAMOBbLITHOCTb
HaLMOHamnbHbIX NN 3THUYECKUX, KYNbTYPHbIX, PEMUMMO3HbIX U SA3bIKOBbIX MEHBLLUMHCTB U
NOOLLPSAIOT Co34aHue YCrnoBui Ans pasBUTUA 3TON caMoBbITHOCTU®,

B cootBeTcTBUM C MexxOyHapoOHbIM Nakmom O epaxdaHCKUX U noaumuyYeckux rnpasax

(1966 r.) B Tex CTpaHax, rae CyLeCcTBYHT 3THUYECKME, PEMNUTNO3HBIE U A3bIKOBbIE
MEHbLUMHCTBA, NMuaM, NpuHaanexawimm K TaKuM MeHbLUMHCTBaM, He MOXeT BbiTb OTKa3aHo B
npaBe COBMECTHO C APYrMMU YrieHaMu TOW e rpynrbl NOfb30BaTbCA CBOEN KyNbTYpPOW,
ncnoBefoBaThb CBOK PENUMMI0 U UCNONHATL ee 00paabl, a Takke NoNb30BaTbCA POAHLIM
A3bIkoM0®,

He3akoHHOe npucBoeHune

B obGnacTtu nHtennektyaneHon CO6CTBEHHOCTU lOpUAaMYECKMiA cnoeapb bnaka onpegenser
«HEe3aKOHHOE MPUCBOEHMEY» KaK «OCHOBAHHbIA Ha 00LLLEM NpaBe AENVKT 3a UCMOSIb30BaHNE He
OXpaHsieMOWN aBTOPCKUM NpaBoM MHAOPMaLIMU NN AEn, KOTOPble opraHn3aLns cobupaeT u
pacnpocTpaHsaeT aAnsa n3snevyeHnsa NpmobInNn ¢ Lenbo He4oOPOCOBECTHOM KOHKYPEHLMM C 3TOM
opraHusaumen, Unm 3a KonMpoBaHue NPou3BedeHns, aBTOpP KOTOPOro elle He nctpebosan unm
He MONYYUIT UCKIMIOYUTESBbHLIX MPaB Ha NPOu3BeAeHNE. [...] AnemeHTaMm HE3aKOHHOIro
NpUCBOEHUA ABNAOTCA cneayrowme: (1) ucrew, 4OMKHO ObITb, BNOXW BPpEMS, AEHbIN UK
yeunua anga cbopa nHdopmaunn, (2) 0TBETYMK, AOSMKHO BbiTb, NONy4Ynn nHpopmaumo 6e3
Kaknx-nnbo aHanormyHbIX BNOXEHWN, 1 (3) uctew, OMKHO BbITb, MOHEC KOHKYPEHTHbIN ywepb
BBMAY NOAOOHbLIX AENCTBUN OTBETUMKAY.

[enunKT B CBA3M C HE3aKOHHBLIM MPUCBOEHNEM ABMNAETCH YacTbio 3aKOHOAATENLCTBA O
He06POCOBECTHOM KOHKYPEHLIMM B CUCTEME MNpeLeaeHTHoro npaea. Takum o6pasom,
HEe3aKOHHOEe NMPUCBOEHME BrieYeT 3a cobor NPOTUBONPABHOE UM HEYECTHOE UCMOMb3oBaHue
UM 3aMMCTBOBaHME YYyXON COBCTBEHHOCTM, M YacTO UCMONb3yeTcs Ans 060CHOBAHNUA UCKa B
Tex crnyyasix, korga He 6bInn HapyLeHbl NpaBa COGCTBEHHOCTY KaK TakoBble. HesakoHHOe

103 dpaHyecko Kanoptopwu, 6biBwmnin CneuunansHblid goknagynk OOH, 1979 r., Ha koToporo ccbinaetcs OQutep
KyrenbmaHH B pabote «OxpaHa nuu, npyHagnexatimx K MeHbLUMHCTBAM, U KyNbTYpPHOro pa3Hoobpasus
KOp€eHHbIX Hapoaos» noA pea. A. doH borgaHau n P. Bonbddpym, KOpuandeckun exerogHnk OOH, Vol. 11,
2007 r., cTp. 237.

104 [yHkT 1 cTaTen 2 Oeknapauuv o npasax nul, NPUHAANEXALMX K HaLUMOHATbHBIM UM 3THUYECKUM,
pPenuMrmosHbiM 1 A3bIKOBbIM MEHBLUMHCTBAM, NpUHATON pe3ontounen 47/135 MeHepanbHown Accambnen ot 18
aekabpsa 1992 r.

105 MyHkT 1 cTaTen 1 Oeknapauuv o npasax nuu, NPUHaANEXaLmx K HauMoHanbHbIM UMM 3THUYECKUM,
PENUIMO3HBIM U A3bIKOBbIM MEHbLLLUMHCTBaM.

106 Crartbs 27 MexayHapoOHOro nakta o rpaxaaHCKux v NomMTUYEcKMX npasax, NPUHATOrO U OTKPLITOro Ans
noanucaxusi, patudukauum n npucoeguHeHns pesontoumnent N'eHepansHo Accambnen 2200A (XXI) ot
16 pekabps 1966 r., BctynusLuero B cuny 23 mapta 1976 r.
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NPUCBOEHME MOXET UMETb OTHOLLEHMWE K MPOTMBOMNPABHOMY 3aMCTBOBaHUIO U
MOLLEHHUYECKOMY NPUCBOEHMIO CPEACTB UM MMYLLIECTBA, KOTOPbIe BBEPEHbI O4HOMY NULY, HO
Ha camoM fene npuHaanexar apyromy.

Tak, ctaTbs 3 npoekTa 3akoHa «[1paBoBada CTPYKTypa oxpaHbl TPaAULMOHHBLIX 3HaHW B Lpun-
JTanke» (2009 r.) onpegenseT «He3akoHHOE NPUCBOEHNE» Kak «(i) npuobpeTeHne, NnpuceBoeHne
NN NCnonb3oBaHve TPaANLMOHHBIX 3HAHWUN B HapyLLEHWEe MosioXXeHUn 3Toro 3akoHa, (ii)
n3BneYveHne Bblirodbl U3 npuobpeTeHns, NPUCBOEHNS U UCNONb30BaHUS TPAAULIMOHHBIX
3HaHWW, Korga nuuy, KoTopoe npuobpeTaeT, npuceamsBaeT NN UCNONb3yeT TPaAULNOHHbIE
3HaHWS, U3BECTHO UM HEN3BECTHO MO MPUYNHE HEBPEXHOCTU, YTO TPaAMLMNOHHbBIE 3HAHWS
6bInv NPMoBpeTEHbI, NPUCBOEHBI UMW UCNOMNb30BaHbl NOObLIMKM HeCMpaBeAIMBLIMU CPEACTBaMU,
u (iii) apyrne Bngbl KOMMEPYECKON OEATENBHOCTM, NPOTUBOPEYALLME YECTHON NPaKTUKE,
KOTOpbIE MO3BONAOT U3BMEKATb HECTPABEAMUBYIO BbIro4y M3 TPAAULMOHHBIX 3HaHWUN» 107,

HenpaBomepHoe ucnonb3osaHue!’®

B obnacTtn nateHTOB topuanyeckmii crioBapb bnaka onpegensiet «HenpaBomepHoe
NCNoNb30BaHME» KaK «MCMOMb30BaHWE NaTeHTa Unu ¢ Lenbto NpoaneHns encTBums
NCKITIOMUTENBHOIO NpaBa Ha He3anaTeHTOBaHHbIE TOBapbl, UK C LieNbo HapyLLEeHWs
aHTUTPECTOBCKOro 3akoHoAdaTenbCcTBa». B uenowm, ropnandeckuin cnosapb bnaka rnacut:
«HernpasurnbHOEe NCMNOb30BaHne, HenpegyCMOTPEHHbIM UM HENpPeaABUAEHHbIM 0Bpa3omy.
CnoBapu onpenenstoT HenpaBoMepHOEe UCMNONb30BaHUE Kak HeMpaBuibHOe, HEBEPHOE UMK
HeHaanexaliee ucnonb3oBaHue, NMBO HenpaBunNbHOE NpUMeHeHe. HenpaBomepHoe
MCNONb30BaHME MOXET TakKe O3Ha4YaTb HeHaanexallee unm YypesmepHoe npumeHeHue, nmbo
AENCTBUSA, KOTOPbIE M3MEHSIIOT MPUCYLLYIO LieNb UM Ha3HaAYeHMe Yero-To.

N3meHeHune

M3meHeHnem sBnsieTca nepeMmeHa B 4eM-numbo (ropugudeckmii cnosapb bnaka). 31oT TEpMUH
SIBMNSIeTCS CUHOHMMOM Nepenenkn. B ctaTtbe 6bis bepHckol KoHeeHyuu 06 oxpaHe
niumepamypHbIX U Xy0oxecmeeHHbIX rpousdsedeHud (1971 r.) npegyCcMOTPEHO, NOMUMO
npoyero, NpaBo aBTopa NPOTUBOLAENCTBOBATL BCAKOMY U3BPALLEHUIO, UCKAXKEHWNIO I MHOMY
N3MEHEHMIO NPOMN3BEaEHNS], CMTOCOOHOMY HaHecCTu yuepb YecTy unu penyTtauum aBtopa.

UckaxeHune

CornacHo onpeaeneHuntio OkcOpACKOro CrioBaps aHrMUNCKOro SA3blka TEPMUH «UCKaXKEHUe»
O3HavyaeT aKT OTCeYEHMUS UMK U3bATUSA YacTu Yero-Nnnbo, 0COBEHHO KHUMM U UHOTO
AOKYMEHTA; W3MEHEHME UMM YHUUTOXEHNE YacTu COOAEPXKaHUS UNK 3HaveHunsi. B cooTBeTcTBUM
co ctatben 6bis bepHckou KoHeeHyuu 06 oxpaHe nnumepamypHbIX U XyO0oxecmeeHHbIX
npouseedeHuli (1971 r.) oxpaHa OT UCKaXXEHUS ABNSETCSA OAHMM U3 aTPUBYTOB JINYHbIX
HEeMMYLLECTBEHHbIX NpaB aBTopa.

107 Pabouun gokymeHT, Bepcus ot 1 aHBapsa 2009 r. «[paBas cTpyKTypa oxpaHbl TPaAMLMOHHBIX 3HaHWi B Lpu-
JlaHke».

108 HekoTopble generauuv npegnaranu 4ob6aButb TEPMUH «HENMPABOMEPHOE UCMONb30BaHMEY B TEKCT LOKYMEHTa
«OxpaHa TpagnUMOHHbIX 3HaHWIA: nepecMoTpeHHble uenu u npuHumnel» (WIPO/GRTKF/IC/18/5 Prov.),
Hanpumep, aenerauus MHgoHesun n aenerauns Mekcukn. OgHako generaums ABCTpanvMu oTMeTuna, Yto
«HEenpaBOMEPHOE UCMNONb30oBaHWe» NpeacTaBnseT cobor TEpMUH, UCNONb3yeMblil B KOHTekcTe KoHBEHLMM O
Buronornyeckom pasHoobpas3unm B paMkax NpoekTa TekcTa Ansi NepPeroBOpoB MEXAYHapPOAHOro pexnma
[0CTyna 1 COBMECTHOIO UCMOSb30BaHNS BbIro OT reHETUYECKMX PECYPCOB U CBSA3AHHBLIX C HUMM
TPAOVLUMOHHBLIX 3HAHWA. OH ObiN NCNOMb30BaH NPUMEHUTENBHO K AEACTBUSIM, KOTOpbIE NpoTMBOpeYaT
COrnacoBaHHbIM Ha B3aMMHOWM OCHOBE YCITOBUSIM, B TO BPEMS Kak TEPMUH «HE3AKOHHOE NMPUCBOEHUE» MMEET
OTHOLLEHME MMEHHO K NpuobpeTeHuto 6e3 npeaBapuTenbHOro o6ocHoBaHHOrO cornacus. Crioeapu
onpenensioT HenpaBoOMepHOE MCMNoNb30oBaHMe Kak HenpaBubHoOe, HEBEPHOE UM HeHaanexawee
ncnonb3oBaHue, MMbo HenpaBunbHOE NpPUMeHeHNe. HenpaBoMepHOe UCMoNb3oBaHMe MOXET Takke 03Ha4aTb
HeHaanexatlee unu YpeamepHoe NpuMeHeHue, NMBo AEeNCTBUSA, KOTOPbIE U3MEHSIIOT NPUCYLLYIO Lienb Unu
Ha3Ha4YyeHue 4Yero-To.
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B3sanmHoe yBaxxeHue

B npeambyne Leknapauuu OOH o npasax kopeHHbIx Hapodos (2007 r.) B3aMMHOE yBaXXeHne
paccMaTpuBaeTCs Kak 3anor JOCTUXKEHWUI, K KOTOPbIM CrneayeT CTPEMUTLCS B AyXe
coTpyaoHuyectBa. CornacHo onpegeneHunto OkcdopacKoro crioBaps aHrnUMMCKoro si3blka, CnoBo
«B3aUMHbIN» OTHOCUTCS K ABYM 1 Bonee noasm, NCNbITbIBAKOLWMM APYT K APYry OANHAKOBbLIE
4YyBCTBA, MeXAy KOTOPbIMW CYLLECTBYIOT ABYCTOPOHHME OTHOLLEHWS.

B3sanmocornacoBaHHble ycnoBusi

Kpome npusHaHns npaBa HaLMOHanNbHbIX NPaBUTENbLCTB ONpeaensaTb YCNoBusa AocTyna K
reHeTM4ecKkuM pecypcam, NyHKT 4 ctatbn 15 KonseHyuu o buonozuyeckom pasHoobpasuu
(1992 r.) npegycmaTpumBaEeT, 4TO «4OCTYyM, B Clyyae ero npegocraBneHunsi, obecnevmBaeTcs Ha
B3aMMHO COrfacoBaHHbIX YCOBUAX U PErynimpyeTcs nofoXeHUs MU HacTosILLEN CTaTbmy.
NcnonHuTenbHbin cekpeTapb KBP oTmevaeT, YTo «KOHTpaKTbl ABnA0TCA Hambonee obLien
dopmoit perucTpaumnn «B3auMHO COrmnacoBaHHbIX YCroBuin» 1%, B ctatbsax 41-44 BoHHCKMX
PYKOBOAALLMX NPUHLMNOB NO o6ecnevyeHunto 4ocTyna K reHeTUYEeCKUM pecypcam u
COBMECTHOro UCNosib30BaHUA Ha cnpaBeAsIuBoOM U paBHOW OCHOBE BbIFro4 OT UX
NPUMEHEeHUSN M3NOXEHbI HEKOTOPblE OCHOBHbIE TpeboBaHWSA B OTHOLLIEHUN B3aUMHO
cornacoBaHHbIx ycnoeun. Ctatbs 18 Harownckoro npoTtokona perynmpoBaHusa goctyna K
reHeTM4eCcKMM pecypcam U COBMECTHOIO UCMOSb30BaHNA Ha CnpaBeaniMBoOn U paBHOW OCHOBE
BbIr0A, OT UX NpMMeHeHusa k KoHBeHummn o Guonornyeckom pasHoobpasum (2010 r.) cneunansHo
KacaeTcsi cobnoaeHns B3aMMOCOrnacoBaHHbIX YCNOBUIN, NpeaycmaTpusas, 4to «1. pu
BbIMOMHEHWM MOMOXEHUI, yKa3aHHbIX B NnoanyHkTe (i) nyHkTa 3 (g) ctaTtbn 6 u B cTaThe 7,
kaxxgast CTopoHa noowpseT NocTaBLLMKOB M NoNb3oBaTenen reHeTn4ecknx pecypcos n/mnm
TPaAMLMOHHBIX 3HAHUI, CBSA3AHHbLIX C FTEHETUYECKMMM pecypcamm, BKIHOYas no mepe
Heob6XxoaNMOCTU BO B3anMOCOriacoBaHHbIE YCIIOBUS MOSTOXEHNA 06 yperynmpoBaHuy Cnopos,
BKMOYaowme: (a) opncomkumio, B KOTOPYIO OHU nepegaayT Ntobon npouecc yperynmpoBaHus
crnopos; (b) NnpumMeHnMbIA 3aKoH; U/unu (C) BapnaHTbl anbTepHATUBHOIO YperynmpoBaHns
CMopoB, Takue Kak nocpegHn4ecTeo nnu apbutpax. 2. Kaxgas CtopoHa obecneunBaet
BO3MOXHOCTb 06paLleHNst 3a NOMOLLIbIO B paMKax CBOUX NPaBOBbIX CUCTEM B COOTBETCTBUN C
NPUMEHMMbIMU KPUCANKLUNOHHBIMU TPEBOBaHNAMM B Cnyvasix BOSHUKHOBEHUS CNOPOB,
npoucTeKkarLLMx U3 B3aMMocornacoBaHHbix ycrosui. 3. Kaxgasa CTopoHa npyHUMaeT B
COOTBETCTBYIOLLMX Cny4asx apdeKkTnBHbIEe Mepbl Ans: (a) obecneyeHns goctyna K
npasocyauio; u (b) ucnonb3oBaHus mexaHM3mMoB Ans obecrnevyeHnss B3auMHOro Npu3HaHus u
BbINOSIHEHWS PELLUEHWNI, BbIHECEHHBLIX MHOCTPAHHbLIM Cy0M, U apOUTPaXKHbIX pelleHnin. 4.
KoHdpepeHuusa CTopoH, BbicTynarowas B kadectse CoseluaHms CTOPOH HaCcTosLWEro
MpoTokona, npoBoanT 0630p 3PPEKTUBHOCTM HACTOSALLIEN CTaTbM B COOTBETCTBUM CO CTaTbeN
31 HacTosuwero NMpoTokonay.

Haronckui npoTokon perynupoBaHusi 4OCTyNa K reHeTU4eCKUM pecypcam m
COBMECTHOro UCNOJIb30BaHUS Ha cnpaBeAsIMBON U paBHOM OCHOBE BbIrog OT Ux
npumeHeHus K KoHBeHUMM o Guonornyeckom pasHoobpasum (2010 r.)

MpoTokon 6bin NpuHAT B okTabpe 2010 r. B xoae aecatoro coselaHnsa KoHgepeHumn CTopoH
(COP 10), npoxogmeLuero B ropoge Haros, AnoHnsi. B cootBeTCTBUM CO cTaThen 1 Lenbio
lMpoTokona sBnseTcsa «obecnevyeHne COBMECTHOrO UCMOSb30BaHUA Ha cripaBeanMBon U paBHON
OCHOBE BbIrof OT NPUMEHEHNSI TEHETUYECKNX PECYPCOB, B TOM Yncne nytem obecneyeHns
Hagnexatiero OCTyna K reHeTUYEeCKUM pecypcam 1 Haanexawen nepegaym
COOTBETCTBYIOLLNX TEXHOSOMI, YYNTbIBAsS BCE NpaBa Ha JaHHbIE PECYPChI N HA TEXHOMOMK, U
nyTem Hagnexawiero oHaHCMpPOBaHWS, COAENCTBYSA TakuM 06pa3omM COXpaHEHUIO
Buonornyeckoro pazHoobpasms n yCTOMYMBOMY UCMOMb30BAHUIO €F0 KOMMNOHEHTOBY.
"eHepanbHbI cekpeTapb OpraHmsaumm O6begnHeHHbIX Hauun 6yget enosuntapuem

109 Cm. nokymeHT UNEP/CBD/COP/4/22, nyHkT 32.
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lMpoTokona v OTKPOET ero Ans noanucaHus B LieHTpanbHbIx yupexaeHnsx OpraHuaasmm
O6beanHeHHbIx Haunn B Hbto-Mopke co 2 deBpansa 2011 r. no 1 dpeBpans 2012 .

Heckonbko cTaTen KOHKPETHO KacarTcs TPagUUMOHHbBIX 3HAaHWUN, CBSA3AHHbLIX C FeHETUYECKUMMU
pecypcamu, Takue Kak ctatbs 3 (JocTyn K TpagnUMOHHBIM 3HAHUAM, CBA3AHHbBIM C
reHeTU4ecKnMKn pecypcamm), ctatbs 12 (TpagMuMOHHbIE 3HAHUS, CBA3AHHbBIE C FTEHETUYECKMMN
pecypcamu) u ctatbs 16 (BbinonHeHe NonoXeHnn HaunMoHansLHOro 3akoHogaTenscTea unm
perynaTuBHbIX TpeboBaHWA, perynmpyowmnx 4OCTYnN K reHEeTUYECKMM pecypcam U COBMECTHOE
NCNonb30BaHMe BbIrog, B OTHOLUEHUN TPaAULMOHHbBIX 3HAHUIN, CBA3AHHbIX C FEHETUYECKUMM
pecypcamm).

Hauwusa

B topuanyeckom crioBape bnaka TEpMUH «HaumMsay» onpegensieTcs kak bonbLluas rpynna nogen,
MMeloLLIMX oblLLiee NponCXoXxaeHue, A3bIK, TPaaULUU U 06bIYHO COCTaBMSAOLLMNX NMOMUTUYECKYIO
eavHuly. TepMuH «rpaxkaaHe» obo3HadaeT PU3NYECKMX UMN IPUANYECKUX NULL, KOTOpble
MPOXUBAIOT UM UMEIOT pearibHOe U AeNCTBYIOLLEE NPOMBILLIIEHHOE UM KOMMEepPYeCcKoe
NpeanpusaTAe Ha ToW UMK UHOW TaMOXeHHON TeppuTopun.t® B 3HauyeHne TepMuHa «HaLUn»
3anoXeHo npeacTaBrieHve o cooblecTBe Nnogei, chopmmpoBaHHOM Briarogapst obemy
MPOUCXOXOEHMIO, KyNbType U UCTOPUK, a YacTo 1 bnarogaps obwemy a3biky't, TepmuH
«KyNbTYpHble OGLLMHbI» NPU3BaH BbICTYNaTb B KAYECTBE JOCTATOYHO LUMPOKOIO MOHATUS,
KOTOpPOE BKMOYaET rpaxaaH BCel CTpaHbl, «HaLUuo», B CrydyasX, Koraa TpaauUmMoHHble
BbIpa)XXeHUS KyNbTypbl pacCcMaTpUBalOTCS Kak NpuHaanexalime BCeMy Hapoay onpeneneHHom
CTpaHbl. JTO COYETAETCS C NPAKTUKOW B APYrMX 06NacTsaX NONUTUKA U CIYXUT OOMOSTHEHUEM K
Hen'?,

HoBu3Ha

HoBwu3Ha ssBNseTcs 0AHUM M3 KpUTEePUEB MNaTeHTOCNOCOBHOCTM Npu NpoBeaeHUM Moo
aKCrepTU3bl No cyllectsy. M3obpeTeHne cunTaeTcss HOBbIM, ECIM OHO He SABMAETCH YacTbio
NPEALLIECTBYIOLLEro YPOBHS TEXHUKNLS,

B cooteeTcTBMM cO cTaThern 33 [loroBopa 0 nateHTHoun koonepauun (PCT) HoBM3Ha
onpegendeTtca crneayrowmum obpasom: «[4nga uenen mexayHapoaHoM nNpeaBapuTenbHON
9KCMNepTU3bl 3asBNeHHOEe N300peTeHne CHMTAETCA HOBbIM, ECIIN €70 HE NOPOYUT
NpeaLecTBYOLWNIA YPOBEHb TEXHUKM, Kak OH onpeaeneH B HCTpykummy. lMpasuno 64.1(a)
UHcTpykumm kK PCT onpegenseT «NpealecTBYOWNA YPOBEHb TEXHUKN» KaK «BCE TO, YTO CTano
AOCTYNHbIM Nybnuke rae-nnbo B Mmpe NocpeacTBOM MUCbMEHHOrO PackpbITUS (BKoYas
YepTeXu 1 Apyrve UNcTpauun), CHMTaeTcs NpeawecTBYOWMM YPOBHEM TEXHUKU NpU
YCrOBUK, YTO TAKOE PacKpbITME MMENO MECTO 40 COOTBETCTBYIOLLEN AaTbI».

B ctaTtbe 54 EBponenckon nateHTHOM KoHBeHUun (ENMK) copepxuntcs cneayiouwee
onpegeneHne HOBU3HbI: «M300peTeHne CUMTaAETCA HOBbIM, €CIIM OHO HE OTHOCUTCH K YPOBHIO
TEXHUKN. YPOBEHb TEXHUKM BKMOYAET BCE, YTO CTano obLeaoCTynHbIM NyTeM NMMCbMEHHOIO
WK YCTHOTO ONMMCaHus, NCNOMb30BaHMSA Unn nobbiM Apyrum cnocobomM A0 AaTbl NO4aYN 3asBKM
Ha eBpOMenCcKU NaTeHT».

110 Nawnnaneb XKepse, «Cornawenne TPUMC. MpoekT n aHanua». M3a. 3-e, Sweet & Maxwell, ctp. 161.

111 Outep KyrenbmanH, «OxpaHa nuu, NpuHaanexallumx K MeHbLUMHCTBAM, U KyTbTYpHOro pasHoo6pasus
KOpeHHbIX HapodoB» nog pea. A. dpoH boraganan n P. Bonbdhdpym, FOpnamnyecknin exxerogHuk OOH, Vol. 11,
2007 r., cTp. 235.

112 noccapuit TePMUMHOB, OTHOCSLLMXCS K HemaTepuanbHOMY KynbTypHOMY Hacrneamto, paspaboTaHHbIi
HauunoHanbHow komuccuen Hugepnangos no sonpocam KOHECKO, 2002 r. («...Haunen moxeT sBNATbLCA
KynbTypHasi o6LuHa» ), untTupyetcs B JokyMeHTe «OxpaHa TpagauUMOHHbIX BbIPaXXeHWU KynbTypbl/BblpaXkeHnin
donbkropa: nepecmoTpeHHble uenu n npuHumnel» (WIPO/GRTKF/IC/17/4).

113 CnpasouyHuk BOWC no uHtennektyansHon cobecTBeHHocTH, nyGnvkaums BOUC Ne 489 (E), 2008 r., cTp.19.
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Paspen 35 Csoaa 3akoHoB CLUA 102 [YcnoBusi naTeHTOCNOCOGHOCTM; HOBM3HA] COOEPXUT
cnegytollee onpeaeneHne NoHATUS HOBM3HbI: «NMLO MMEET NpaBo Ha MonyyYeHne naTeHTa, 3a
UCKITIOMEHUEM crnyyaes, koraa (1) 3asBneHHoe nsobpeTeHne 6bino 3anaTeHToOBaHO, ONUCaHO B
neyaTHow nyGnuvkauumm, Haxogunock B Ny6rMYHOM UCNONbL30BaHWUM UK B Npogaxe unm 6bino
WHbIM 0Bpa3omM JOCTYNHO Ny6rmke A0 hakTMYeckon AaTbl Nogayvmn 3asBKM Ha 3asiBEHHOe
n3obpeTeHune; unm (2) sassneHHoe n3obpeTeHne BbINo onMcaHo B NaTeHTe, BbldaHHOM B
cooTBeTCTBMU C pa3genom 151, nnu B 3asiBke Ha NaTeHT, onybrNMKoBaHHON NN CYUTALOLLENCS
ony6nnkoBaHHOW B COOTBETCTBUM C pa3aernom 122(b), n B Takom naTeHTe unu Takomn 3asiBke Ha
naTeHT, B 3aBUCUMOCTU OT OBCTOATENBLCTB, HAa3BaHO UMSA Opyroro nsobpetartens, a
hakTnyeckas gata nogayn 3asBku NpeawecTByeT pakTuyeckon aate Nogayuum 3asBkM Ha
3asiBNeHHoe n3obpeTteHne»4.

OckopouTenbHbIN

«OckopbUTEnbHbINY 03HaYaeT «BbI3blBAOLLMI HEYAOBOMNLCTBUE, THEB UK 0buay;
NpOTUBOPEYaLLMIA FOCNOACTBYHOLLEMY NPEACTABEHNIO O MPUITUYMAX 1N MOpanuy (FOpUANYECKUIA
cnoesapb bnaka).

MaTteHT

MaTeHT onpegenseTcs kak « AOKYMEHT, ONUCLIBAIOLLNA N306peTeHne, KOTOpoe MOXET BbITb
N3roTOBMNEHO, MCMOMb30BAHO M MPOAAHO C paspeLleHnst Bnagenbua nateHta. MsobpeteHune
npeactaenseT cobon peleHne KOHKPETHOW TEXHUYECKOM 3aadn. [aTeHTHbI AOKYMEHT
00bI4YHO COAEPXKMT, MO MeHbLLEN Mepe, OOHY hopMyny n3obpeTeHnsl, NOMHbIN TEKCT ONUCaHUA
n3obpeTeHuns n bubnmorpadmyeckyto nHbopmauuio, Takyro Kak nvs 3aasutensi. OxpaHa,
npeaocTaBnsemMas naTeHToM, orpaHM4eHa BO BpemMeHun (Kak npasmno, 15-20 net nocne gatbl
noAayn 3asiBKv UNv BblAayun nateHTa).

OHa Takke orpaHMyeHa TeppUTopmanbHO COOTBETCTBYIOLLEN CTPaHOM Unn cTpaHamun. [aTeHT
— 3TO cornaileHne mexay nsobperarenem n ctpaHon. Takoe cornaileHne no3sonsieT
BnagenbLy He ONYCTUTb APYIUX NNL, K U3rOTOBMIEHMIO, MCNOMb30BaHMIO UK Npoaaxe
3asBMNEeHHOro M306peTeHnsA» S,

MyHKT 1 cTaTbn 27 CoznaweHus no mopaoebiM acrnekmam rnpas UHmesiekmyarsnsHouU
cobcmeeHHocmu (Cornawenne TPUIMC) BecemupHown Toproson opraHunsaumm (BTO) rnacut, 4to
«[...] naTeHTbI BblOAOTCS Ha Ntobble N300peTEHNS, HE3aBUCMMO OT TOrO, ABMSIKOTCH NN OHU
NPOAYKTOM MM cnocobom Bo BCeX 06nacTax TEXHUKM, NPU YCIOBUK, YTO OHM obnaaatoT
HOBM3HOW, coaepkaT n3obpeTaTenbCKuii ypoBEHb U SBNAOTCA NPOMbILLIIEHHO NPUMEHMMbIMMU.
[...] naTeHTbI BbI4AIOTCA M NaTEeHTHbIE NpaBa MOryT OCYLLEeCTBNATLCA BHE 3aBUCUMOCTU OT
MecTa nsobpeteHns, 0bnactm TEXHNKK, a Takke OT TOro, BBO3ATCS NN NPOAYKTLI UK
Npon3BOAATCA Ha MECTe».

CoxpaHeHune

CoxpaHeHune nmeeTt ABa OCHOBHbIX 3fleMeHTa: BO-NEPBbIX, COXPAHEHME XUBOTO KyJIbTYPHOIO U
coumanbHOro KOHTEKCTa TPaANLMOHHBIX 3HAHWI U BbIPaXXEHUI KyNbTypbl ANS NoaaepXaHus

TPaauLMOHHON CUCTEMbI, B pamKax KOTOPOW NPONCXOANT pasBuTHe, Nepedada u3 NoKoNeHus B
NMOKOMNEHNe TPagULMOHHbBIX 3HAHUIN 1 BbIPAXXEHUIN KyNbTypbl U yNpaBrieHne 4OCTYNOM K HUM; a
BO-BTOPbIX, COXpPaHEHNE TPaAULMOHHBIX 3HAHUI U BbIPaXXEHUN KyrbTypbl B 3apnKCUpOBaHHOM
dopme, HanpMep, B Criydasix UX JOKYMEHTUpoBaHus. CoxpaHeHue MOXeT ObiTb HanpaBneHo

114 Cwm. pasgen 35 Ceoaa 3akoHoB CLUA 102; goctyneH Ha: https://www.uspto.gov/web/offices/pac/mpep/mpep-
9015-appx-l.html#al_d1fbel_19797_b0. Cchinka penaetcsa Ha pa3gen 35 Ceoaa 3akoHoB CLUA 151 «Bbigava
naTeHTa», JocTyneH Ha https://www.gpo.gov/fdsys/pkg/lUSCODE-2011-title35/pdf/lUSCODE-2011-title35-
partll-chapl4-sec151.pdf, n pasgen 35 Ceoaa 3akoHoB CLUA 122(b) «KoHduaeHUManbHbIN CTaTyC 3asBOK;
nybnvkaums naTeHTHbIX 3asBOK», JOCTYyneH Ha https://www.gpo.gov/fdsys/pkg/lUSCODE-2011-
title35/pdf/lUSCODE-2011-title35-partll-chapll-sec122.pdf.

115 moccapuin BOWC Ha noptane PATENTSCOPE.
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Ha OkasaHue MOMOLLM B BbDKMBAHUM TPAAMLMOHHbBIX 3HAHUIA UMW BbIPAXXEHUIA KyNbTypbl AN
BYAYLLMX NMOKONEHM CKOHHOW OBLLUMHBI 1 0GecneyeHne 1x NpeemMcTBEHHOCTM B paMKax
TPaAMUMOHHON NN YCTaHOBEHHOW 06GblYasiMi cUCTeMbI, MMBO Ha NpefoCcTaBneHve AocTyna K
HUM LUMPOKOM OBLLIECTBEHHOCTM (B TOM YMCIe YYEHbIX U UCCnieqoBaTenei) B 3HaK NPU3HaHMSA UX
3HaYeHUs Kak KONMMeKTUBHOro KynbTYPHOro Hacneaus YenosevecTsall®,

3akoHbl M NporpaMmbl He U3 06nacTn NHTENNEeKTyanbHOM COBCTBEHHOCTU, HanpaBeHHbIe Ha
OXPaHy 1 NOOLLPEHNE XNBOrO Hacneaus, MoryT okasatb GOMnbLUYO NONb3y B KA4YEeCTBE
AOMOMHEHUS 3aKOHOB B OTHOLLEHMM OXpaHbl MHTENNEeKTyanbsHon cobCcTBeHHOCTU. [pyrue
MEeXOyHapoaHble NPaBOBbIE CUCTEMbI, Takne Kak KoHeeHUUs 0 bUuo102U4eCKOM pasHoobpasuu
(1992 r.) n Opranunsaums O6begnHeHHbIX Haumii no Bonpocam 06pa3oBaHust, Hayku u
KynbTypbl (FOHECKO), kacatoTcsa acnekToB 0XpaHbl, COXpaHEHMS U 3aLWUTbl TPAAULMOHHbBIX
3HaHWIN 1 TPAAMLMOHHBIX BbIPAXKEHWUIA KYNbTYPbl B X KOHKPETHOM NOMUTUYECKOM KOHTEKcTe!,

MpeaBapuTenbHoe 060CHOBaHHOE cornacue

B Heckonbknx mexayHapoaHbIX JOKYMEHTaXx, KacatoLMXcsl, B YaCTHOCTU OKpY>KatoLLEen cpeabl,
Hanpumep, B NyHKTe 4 cTtaTbn 6 BazenbCKon KOHBEHLMM O KOHTPOSE 3a TpaHCrpaHUYHOM
NnepeBO3KOM OMacHbIX OTX0O0B 1 ux yaaneHmem (1989 r.) n B KoHBeHUMM 0 Brnonornyeckom
pa3Hoobpa3sun (1992 r.), ynoMmmHaeTcsa unm nogpasymeBaeTcs NpaBo Unn NpuHLMN
«npeaBaputenbHoro obocHoBaHHoro cornacusa» (MOC) unu nHoraa «cBob6ogHOro,
npegeaputenbHoro o6ocHoBaHHoro cornacus» (CrocC).

B oTHoWeHWn JocTyna K reHeTudecknum pecypcam, B nyHkTe 5 ctatbn 15 KoHBeHLMM O
BGuonornyeckom pasHoobpasum (1992 r.) npeaycMmaTpuBaeTcsi, YTO OH «PErynupyeTca Ha
OCHOBe NnpeaBapuTenbHOro 06ocHOBaHHOro cornacusa [orosapusatowen CTOPOHbI,
NpeaoCTaBnsAloLLEN Takne pecypcbl, ecnn ata CTOpoHa HE peLumnT nHadve».

B nyHkTe 1 cTtatbu 16 Haronckoro npotokona perynupoBaHns A0CTyna K reHeTU4eCKUM
pecypcam 1 COBMECTHOIO MCMNOSb30BaHUSA Ha CNpaBeasIMBON U PAaBHOW OCHOBE BbIrO4 OT UX
npuMmeHeHuns Kk KoHseHumm o 6uonornyeckom pasHoobpasum (2010 r.) npeagycmaTpuBaeTcs, 4To
«Kaxgaa CtopoHa npuHMMaeT COOTBETCTBEHHO Crnyyalo Hagnexalime n copasmepHbie
3aKkoHogaTenbHble, aMUHUCTPATUBHBIE MU NONUTUYECKME Mepbl Ans obecneyeHns Toro,
YTOGbI 4OCTYN K TPAAULMNOHHBIM 3HAHUSAM, CBSA3AHHBbIM C FEeHETMYECKUMU pecypcamm, KoTopble
NCNonb3yloTCA B Npeaenax ee lpucaukunmn, ocyLLLECTBNANCS B COOTBETCTBUM C
npegsaputTenbHbiM 060CHOBaHHBIM corfiacueM Unmn ¢ o4odpeHnNs 1 Npu y4acTum KOPEHHbIX U
MECTHbIX 0bLLme, 1 YTOObI BbINM yCTaHOBIEHbI B3aNMOCOrIaCOBaHHbIE YCMOBUS, Kak
onpeaeneHo B HaUMOHaNbHOM 3aKoHO4ATENbCTBE, PErynmpytoLwemM 4OCTYN K FeHETUYECKUM
pecypcam 1 COBMECTHOE MUCMONb30BaHME BbIro4, UK B PErynsaTUBHbIX TPEOOBaAHUAX ApYron
CTOpOHBI, rae HaxoOsaTCsl Takue KOPEHHbIE Y MECTHbIE OBLLINHBIY.

lMepBOHa4YanbHO 3TO NOHATME ObINO 3aMMCTBOBAHO M3 MEANLIMHCKON 3TUKN,
npegycMaTpuBaBLLEl NPaBo NauneHTa NpUHMMaThb peLleHne, NPOBOANTb UM HE NPOBOANTb
MeOULMHCKOE fieYeHne nocre nosyyeHns nosIHom nHopMauumn 0 puckax u npenmyLlecTsax
TaKoro KOHKpeTHOro rniedeHnsi. Hanpumep, B ctatbe 5 Bceobwen aeknapauum 1997 r. o reHome
YyernoBeka ¥ NpaBax YernoBeka npeaycmMaTpyMBaeTCs, YTO BO BCEX Cryyasax UCCNeaoBaHus,
NeYeHnsa UM AMarHoCTUKM, OKa3blBaloLLMX BIIMSIHAE HA FrEHOM YerioBeKa, crieayeT OLeHUBaThb
noTeHuManbHble PUCKM U NPENMYLLLECTBA M «NOMNYyYUTb NpeaBapuTenibHoe, cBO6oaHOE U
obocHoBaHHOE cornacme cooTBeTCTBYoLWEro nuua». B cTtatbe 6 Bceobwen geknapaumm o
OnoaTuke n npaeax yenoseka (2005 r.) OpraHmsaumm O6beguHeHHbIX Hauuin no Bonpocam
obpaszoBaHus, Hayku u kynbTypbl (KOHECKO) TpebyeTca nonyyeHve «npegsaputenbHOro,

116 0630p aesaTenbHOCTM U pesynbTatoB paboTel MexnpasuTtenbcTBeHHoro komuteta (WIPO/GRTKF/IC/5/12),
NyHKT 37.

17 OxpaHa TpagnLUMOHHbIX 3HaHWIA: 0BHOBMNEHHbIV NPOEKT aHanu3a NpobenoB: NepecMOTPEHHbIM BapuaHT
(WIPO/GRTKF/IC/38/6), npunoxeHue |, ctp. 6
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cB060HOro N 060CHOBAHHOIO cornacus ot COOTBEeTCTBYHOLlEero nmua», korga pedb nget o
«nNpeBeHTUBHOM, ANarHOCTU4eCKOM N TepaneBTn4ecKkoMm meanumHCKOM BMeLllaTenbCTBe» Uinn
«Hay4YHOM mnccnenoBaHnm».

OTOT TEPMMH BbITEKAET U3 peanusauum obLero NpuHLmMna y4acTusi KOpeHHbIX HapoaoB B
MPVHSATUM PeLLEHUIA U (hOPMYIMPOBKE, peanv3aunm 1 oLeHKe 3aTparnearwmnx ux nporpammie,

MpunaratensHoe «cBOGOOHOE» MCNONMB3YETCH C Lienbto obecneveHnst Toro, 4Tobbl B Xoge
NeperoBOpPOB He OCYLLECTBANOCH HUKAKOro NPUHYXXOEHUSA U MaHUNyNMpOBaHWsS, a CrioBO
«npenBapuTenbHOEe» HanpaBeHo Ha NpU3HaHWe BaXXHOW ponu dhakTopa BPeEMEHN,
HeobXxoanMoro KOpeHHbIM Hapogam Ansi NOSIHOrO aHanu3a NpeanoKeHUNn, N yBaxeHme Toro
dakTa, YTO Ha JOCTMKEHNE KOHceHcyca TpebyeTcst Bpems. OHO Takke npeBocxuiaeT
BO3MOXHOCTb TOr0, YTO B peanbHOCTU PELLEHUs, OCOOEHHO Te, KOTOPbIe KacatoTcs
MacLUTabHbIX MHBECTULNIA B 0ONacTb pa3BUTUS, MPUHMMAKOTCS KOPEHHLIMU HapodaMu 3apaHee.
MoHATNe «0BOCHOBAHHOIOY» Cornacus oTpaxaeT pacTyllee Npu3HaHme Toro, Y4To OLeHkKa
BO34ENCTBUSA HA OKpY>KatoLLyto cpeay M obLLecTBO ABNsieTCs Heob6xoauMbIM YCNoBrMeM Ans
noboro npoLecca NeperoBOpPOB 1 NO3BONSAET BCEM CTOPOHAM NPUHNMATL B3BELLEHHbIE
peLLeHus.

«Cornacue» npeancraBndeT cobon npouecc, nocpeacTtBsoOM KOTOPOro BblAAaETCA pa3peLlleHne Ha
OCHOB€E B3aMMHOro goeepwus. O6ocHoBaHHOE cornacue npeagnonaraeT npegocrtasiieHne
YETKMX NOACHEHNI, a TakKe OaHHbIX O KOHTpaKTe, BO3MOXHbIX BbIrogax, nocneacrBndax N nytax
AanbHenLero ncnonb3oBaHus. 3TOT npouecc OoJ1KeH ObITb Nnpo3paYyHbIM, a d)OpMyJ'II/IpOBKI/I -
NOJIHOCTbLIO NOHATHLIMU ONA KOPEHHbIX HapOﬂ,OBllg.

MpeawecTBYOWMIA YPOBEHb TEXHUKU

MpenwecTBYOWNN YPOBEHb TEXHUKN B 0OLLIEM CMbICIE NpeacTaBniseT cobon Bce 3HaHUS,
KOTOpble CyllecTBOBaNu 4O NO4ayM COOTBETCTBYIOLLEN 3asBKM UNKW AaTbl npuoputeTa,
He3aBMCUMO OT TOro, CyLLEeCTBOBaNU fiv OHM B NMCbMEHHOW hopMe nnun B popme yCTHOro
pacKpbITUSA. B HEKOTOPbIX NPaBOBbIX AOKYMEHTaX CYLLECTBYIOT pa3nuymsa Mexay neyatHbiMu
ny6nukaumsimMm, yCTHbIM packpbiTUEM M NpeablayLmMM NCNOoMb30BaHMEM U MECTOM
MPOUCXOXAEHUS NyGnukauum unm packpbitna?,

Ona uenen PCT onpegeneHve npeallecTBYOLWEro YPOBHS TEXHWUKM B npasune 33.1
WHctpykumm k PCT nmeet cnegytoLlyto opMynMpoBKY: «BCe TO, YTO CTano AOCTYynHO nybnuke
rae-nmbo B Mupe NoCpeacTBOM MUCbMEHHOIO PacKkpbiTUSA (BKMOYasa YepTexu 1 apyrme
WNNIOCTPaLUN) U YTO MOXET ObITb NONE3HBIM NPU ONpeaeneHnn, ABnseTCa N 3asBneHHoe
n3obpeTeHne HOBbIM U COOTBETCTBYET NN OHO N306peTaTenbCKOMy YPOBHIO (T.€. ABNAeTCA Nn
n3obpeTeHne o4EBMAHBIM UMW HET) NPU YCAOBKMU, YTO packpbITUE CTano AOCTYNHbIM A0 AaTbl
MeXayHapoaHOW nogayvm».

B cnyyae c EBponon, B nyHkTe 2 ctatbn 54 Egponelickot nameHmHou koHeeHyuu (ENMK)
AaeTcs onpegeneHne 3KBUBanNeHTHOro TeEpMMHA «yPOBEHb TEXHUKNY KaK BKITHOYAOLWEro «BCe,
YTO CcTano obwenocCTynHbIM NyTEM MMCbMEHHOTO UM YCTHOrO ONUCaHWUS, UCMOSb30BaHUA Unx
nobbIM Apyrum cnocobom Ao gaTbl Nodayn 3asiBKM Ha €eBPONENCKMIA NaTeHT». B oTHoweHun
atoro nonoxeHus EMNK, B Pykogodawux npuHyunax rno npoeedeHuro IKcrnepmu3sbl 8
Esponetickom nameHm+om Begomctse (ENB) npegycmatpuBaeTcs, 4To «crnegyeT NPUHATL BO
BHMMaHue LWMPOTY 3TOro onpeaeneHus. He cyllecTByeT Kakmx-rimbo orpaHuyeHuni B
OTHOLLUEHUU reorpanyeckoro MecTonosIOKeHUs, Unu a3blka unu opmbl, B KOTOPOW

18 Mynkr 2 ctateu 32 Oeknapaumm OOH o npaBax KOpeHHbIX HapoAoB; CM. Takke PykosoasLime npuHUMMbI
Mpynnel OOH no Bonpocam pasBuTUS B OTHOLLEHUW KOPEHHbIX HapodoB.

119 CtueeH AnneH n AnekcaHgpa KcaHTtaku, «Pasmbiwnerns o KonseHuum OOH o npaBax KOpeHHbIX HapodoB»,
Oxkcopopa v MNoptnena, OperoH, cTp. 49. CMm. Takke «[1oCTOAHHBIN (hopyM MO BONPOCaM KOPEHHbIX HapoaoB
npu SkoHomu4eckom n CoumnansHom Coete OOH», yeTBepTas ceccus, u «OTYET 0 MEXAYHapOAHOM
CeMMHape no MeToankam B OTHOLLEHUM CBOBOAHOrO NpeaBapuTenbHOro 060CHOBAHHOIMO COrMNacus U KOPEHHbIX
HapogoBy, E/C.19/2005/3, cTp. 8.

120 CnpaBouyHuk BOWC no uHtennektyansHon cob6ecTeeHHocTH, nyGnvkaums BOUC Ne 489 (E), 2008 r., cTp.19.
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COOTBETCTBYIOLLAA MHOPMaLMA cTana AOCTynNHOW nybnuke; Takke He NnpeaycMaTpuBaeTcs
CPOK AENCTBUA JOKYMEHTA UK OPYrnX NCTOYHMKOB MHGopMaummn. OgHako CywecTByoT
HEKOTOpbIE KOHKPETHbIE UCKtoYeHUs (CM. G — V))».

B pasgene 35 Kogekca 3akoHoB CLUA 102 npealwuecTByOLWNN YPOBEHb TEXHUKN KOCBEHHO
onpegensaeTcs nocpeacTBOM KOHLENUUN HOBU3HBI, Kak BCe, YTO «3anaTeHTOBaHO, ONMUCaHo B
neyaTHon nyGnmkauumn, HaxoAnnockb B Ny6rIMYHOM MCNOMBL30BaHMN UNK B npogake nnn 6uino
MHbIM 06pa3om AOCTYNHO Nybnuke A0 hakTUYeCKON AaThl NO4AYM 3asiBKM HA 3asiBIIEHHOE
n3obpeTeHune; unm (2) sassneHHoe n3obpeTeHne G0 oNMcaHo B NaTeHTe, BbigaHHOM B
COOTBETCTBMM C pasgenom 151, nnu B 3asiBke Ha NaTeHT, oNyGrIMKOBaHHOW UK CHMUTAIOLLENCS
ony6nmkoBaHHOM B COOTBETCTBMM C pasgeniom 122(b), n B TakoMm naTteHTe unm Takomn 3asiBKe Ha
NaTeHT, B 3aBMCMMOCTUN OT O6CTOSTENBLCTB, HA3BaHO MMSA Opyroro n3obpertarens, a
haKkTMyeckas Jata nogayun 3asiBKv npeaecTtByeT hakTMYeCKoM faTe nogayn 3asBkm Ha
3asBneHHoe n3obpeTeHne»?t,

B pasgene 29 AnoHckoro naTeHTHOro 3akoHa «NPeaLecTBYOLWMIA YPOBEHb TEXHUKNY
onpegensietcs Kak «(i) n3obpeTteHus, koTopble Obinn Ny6NMYHO U3BECTHBLI B ANOHUN Unn B
APYron cTpaHe A0 nodayn 3asiBK1 Ha naTeHT: (ii) n3obpeTeHus, KoTopble NyGnnYHo
MCNoNb30BanNuchb B ANOHUN NN APYron cTpaHe, 40 Nodayun 3asBK1 Ha NaTeHT; U

(i) n3obpeTeHus, koTopble BbiNKN oNMcaHbl B pacnpocTpaHeHHON nybnukaumm, unm
n306peTeHns, KoTopble cTany NyGrIMYHO AOCTYMHbI C MOMOLLLIO CPeaCTB ANEKTPOHHOW
KOMMYHUKaLUn B ANOHUM UK B PYrov cTpaHe, 4o NoAayn 3asaBky Ha naTeHT» 1%,

OxpaHa

«OxpaHa» B pabote KommTeTa npnobpena TeHAEHUMIO K TPAKTOBKE OXpaHbl TPAANLMOHHBLIX
3HaHWUIA U TPAAMLMOHHBIX BbIPAXXEHWUI KyNbTypbl OT HEKOTOPbIX (POPM HECAHKLNOHNUPOBAHHOMO
MCNOMb30BaHUA TPETbUMU CTOpoHaMmn'?®, Pa3paboTaHbl M NpUMeHsaTCA ABe (DOPMbl OXpaHsbi.

[loaumueHasi oxpaHa

Wccnepyotca aBa acnekrta NO3UTUBHOW OXpaHbl TPAAUUMOHHBIX 3HAHUA N TPaaULMOHHbBIX
BbIpaXXeHU KynbTypbl NOCPEACTBOM NpaB MHTENNEKTYyanbHOM COBCTBEHHOCTU, NPUYEM OANH U3
HUX KacaeTcsi NPensTCTBOBAaHUSA HECAHKLNMOHMPOBAHHOMY MCMOSMb30BaHWIO, 8 BTOPOW KacaeTcs
aKTUBHOIO MCMNOSb30BaHNS TPaAULMOHHBIX 3HAHUA N TPASULMOHHBIX BblIPaXKEHUN KynbTypbl
NCKOHHOW 00LWwmMHON camon. Kpome Toro, npMMeHeHme K No3NTUBHOW OXpaHe TPaauLMOHHbIX
3HaHWA 1 TPAOULMNOHHBIX BbIP@XXEHUIN KyNbTypbl NOAX0OA0B, HE OCHOBAHHbIX Ha
WHTENNEKTYyarnbHOM COBCTBEHHOCTU, MOXET BbITb AOMOSHUTENBHOM MEPON MO UCMOSTb30BAHNIO
npaB NHTENNEeKTyarnbHON COBCTBEHHOCTUN N OCYLLIECTBNATHECA COBMECTHO C OXPaHON
MHTennekTyanbHon cobcTBeHHoCcTU?4, Hanpumep, No3UTUBHAA oxpaHa TPpaauLMOHHbIX 3HAHWI
N TPAAMLUMOHHBIX BblPaXXeHW KyrbTypbl MOXET NPENSiTCTBOBAaTb MOCTOPOHHUM NULaM B
NONYyYEHUN 3aKOHHOro A0CTyna K TPagUUMOHHBIM 3HAHUSIM 1 TPAOULMOHHBIM BbIpaXXEeHUAM
KynbTypbl UM UCMONBb30BaHUM MX AS1S NOSTyYEeHUS KOMMEPYECKOM BbIrodbl B OTCYTCTBUE
CcrnpaBeaIMBOro COBMECTHOrO NMoSib30BaHNSA COOTBETCTBYIOLLMMU NPENMYLLECTBAMU,

121 Cwm. pasgen 35 Ceopaa 3akoHoB CLUA 102; gocTtyneH Ha: https://www.uspto.gov/web/offices/pac/mpep/mpep-
9015-appx-l.html#al_d1fbel_19797_b0. Ccbinka genaetcs Ha pasgen 35 Ceoaa 3akoHoB CLUA 151 «Bbeligava
nateHTa», goctyneH Ha: https://www.gpo.gov/fdsys/pkg/lUSCODE-2011-title35/pdf/USCODE-2011-title35-
partll-chapl4-sec151.pdf, n pasgen 35 Csopa 3akoHoB CLUA 122(b) «KoHduaeHumanbHbIA cTaTyc 3asBok;
nybnvkaumsa naTeHTHbIX 3as9BOK», JOCTYneH Ha:  https://www.gpo.gov/fdsys/pkg/lUSCODE-2011-
title35/pdf/USCODE-2011-title35-partll-chap11-sec122.pdf

122 CwM. AnoHcKMIA NaTeHTHBIN 3akoH No agpecy: https://www.wipo.int/wipolex/en/details.jsp?id=16061

123 O6G30p AesATenbHOCTU M pesynbTaToB paboTel MexnpasuTtenscTeeHHoro komuteta (WIPO/GRTKF/IC/5/12),
nyHKT 20.

124 Tam xe, NyHKTbl 21 1 22.


https://www.uspto.gov/web/offices/pac/mpep/mpep-9015-appx-l.html#al_d1fbe1_19797_b0
https://www.uspto.gov/web/offices/pac/mpep/mpep-9015-appx-l.html#al_d1fbe1_19797_b0
https://www.gpo.gov/fdsys/pkg/USCODE-2011-title35/pdf/USCODE-2011-title35-partII-chap14-sec151.pdf
https://www.gpo.gov/fdsys/pkg/USCODE-2011-title35/pdf/USCODE-2011-title35-partII-chap14-sec151.pdf
https://www.gpo.gov/fdsys/pkg/USCODE-2011-title35/pdf/USCODE-2011-title35-partII-chap11-sec122.pdf
https://www.gpo.gov/fdsys/pkg/USCODE-2011-title35/pdf/USCODE-2011-title35-partII-chap11-sec122.pdf
https://www.wipo.int/wipolex/en/details.jsp?id=16061
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0[HaKo OHa Takke MOXeT ObITb UCNOMb30BaHa HOCUTENSIMU TPAAULMOHHBLIX 3HAHWUI U
TPaAMLUMOHHBIX BbIpaXEHWUI KynbTypbl ANS CO30aHUS COOCTBEHHbIX NPeanpuUsiTuii Ha OCHOBE MX
TPaAULMOHHBIX 3HaHWUI U TPAAMLMOHHbBIX BbIPaXKEHUI KynbTypbit?®,

SawumHas oxpaHa

TepMuH «3alMTHas oxpaHa» OTHOCUTCS Kk noabopke cTpaTernin 4ns obecneveHns Takoro
MONOXEHWNS, YTOObI TPETbU CTOPOHbI HE NOMYyYanu He3aKoHHbIX UM HEOBOCHOBAaHHbIX NpPaB
MHTENNeKTyanbHoW CO6CTBEHHOCTU B OTHOLLEHUM TPaAULMOHHbBIX BbipaXXeHWI KynbTypbl,
00BEKTOB TPAAMLUMOHHbBIX 3HAHUIA U B3aUMOCBSA3aHHbIX FeHeTUYeckmx pecypcoB!?®. 3awmuTHasn
oXpaHa TPaAMUMOHHBIX 3HAHWI BKMOYaeT Mepbl MO NPEABOCXULLEHUIO UM NPU3HAHWIO
HeOencTBUTENbHBIMU TEX NATEHTOB, B KOTOPbIX HE3aKOHHLIM 06PAa30M YXKe CyLLEeCTBYLLME
TPaAMUMOHHBIE 3HAHUS 3asIBMSIOTCS B KAa4ecTBe M300peTEeHWA.

Mpoueaypbl

Mpoueaypbl NnpeacTaBnsalOT cO60M NpaBoBble COrnalleHus, KOAEKCbl NoBeAeHUS, pykoBoasLLmMe
MNPVHLMNbI UMW YKa3aHWS Ha To, Kak Noan OOSMKHbI BECTU cebs B onpeaeneHHbIX
obcToaTenbcTBax. OHM MOryT UCNONb30oBaTbCs ANt pa3paboTkn OBLLMHHBIX HOPM B
OTHOLUEHUWN pacnpoCTpaHEHUs! 3HaHMI U UCMOMNb30BaHUA UX CTOPOHHUMU NiMLAaMK, a Takke ans
COAENCTBUSA N3MEHEHMIO MHEHNS 1 BbipaboTKe HOBbIX HOPM. Kak npasuno, npoueaypbl HOCAT
rMOKMIN XapaKTep U CO BpEMEHEM MOTYT MeHSITbCA. OHM MOryT MCMONb30BaTbCA Kak CPeACcTBO
AN OOCTMXKEHMSA onpeaeneHHbIX Lenen, KOTopbixX He yaanoch A0CTUYb ObpalleHneM K opyrum
obnactam npaea. Npouenypsbl, NpeacTaensowme cobon odurumanbHble U HeoduLManbHble
pyKkoBoAsLLME NPUHLMMBI B OTHOLLEHUW NOBEAEHUSA, MOryT CO4EeNCTBOBaTb BbICTPauBaHmIO
OTHOLLEHWI 1 co3aaBaTh BO3MOXHOCTU AN BO3HUKHOBEHWS HOBbIX OTHOLLIEHWA?,

MocTaBwmKu n nony4yaTtenu reHeTu4eCKnux pecypcoB

lMocTaBLWMKM 1 NONyYaTenu reHeTUYECKNX PECYPCOB MOTYT BKITHOYATb NPaBUTENbCTBEHHbIN
cekTop (Hanpumep, NpPaBUTENbCTBEHHbIE MUHUCTEPCTBA, NPaBUTENBbCTBEHHbIE YYpeXaeHUs
(HauuoHanbHbIe, pernoHanbHbIE UMM MECTHBIE), BKITOYAs y4YpexaeHus, oTBevarowme 3a
aAMVHUCTPaATUBHOE yNpaBfieHne HaunoHabHbIMM Napkamn 1 NpaBUTENbCTBEHHLIMM
3eMnsiMu); TOProBIIO UM OTPaCMN MPOMbILLNEHHOCTU (Hanpumep, hapmMaleBTnyeckas,
NPOOOBONbLCTBUE U CENbCKOE XO3ANCTBO, OBOLLEBOACTBO M NPEANPUSTUSA KOCMETUYECKON
oTpacnu); Hay4YHO-UCCNeAoBaTENbCKME yUpEXAEHMS (Hanpumep, YHUBEPCUTETbI, OaHKN reHoB,
BGoTaHun4yeckune cagpbl, MUKPOOHbIE KOMNMEKUNN); XPaHUTENWN reHETUYECKUX PECYPCOB N HOCUTENN
TPaAMLMOHHBIX 3HAHUI (HAaNpPUMeEp, accoumaunm XUNepoB, KOPEHHbIE HAPOAb! UM MECTHbIE
coobuiecTtBa, HapogHble OpraHn3aumm, TpaguunoHHble hepmepckme coobLlecTsa); v apyrue
(Hanpumep, BnagenbLbl YaCTHbIX 3eMenb, FPYNMbl MO COXpaHeHWIo Npupoabl 1 T.4.)128,

OO6LlecTBeHHOE AoCTOsAHMe

B 6onblUMHCTBE CryvYaeB TBOPEHWE cuMTaeTcs 0bLecTBEHHbIM 4OCTOSIHUEM, ECIN
OTCYTCTBYIOT MPaBOBbIE OrpaHNYeHNs Ansi ero UCMNonb30BaHUS LWNMPOKOKM NyGrmkont®

FOpuanuecknii cnoeapb bniska aaet crneaytoulee onpegeneHme odLWeCcTBEHHOIO AOCTOAHMUS:
«COBOKYMHOCTb M300pETEHUIN UM TBOPYECKNX NPOU3BEAEHUN, KOTOPbIE HE OXPaHSIOTCS
npaBaMu UHTENNeKTyanbHON COGCTBEHHOCTM U MO3TOMY AOCTYMHbI Ans 6ecnnaTtHoro
MCNonb30oBaHUsA NObLIM YenoBekoM. [locne yTpaTtbl NN UCTEYEHWUSI CPOKa OENCTBUS

125 Tam xe, NyHKT 21.

126 Tam xe, NyHKT 28.

127 xenH AHOEpCOH, «MCKOHHBIE/TPaAMLMOHHBIE 3HAHUA W UHTENNEeKTYyanbHas cOBCTBEHHOCTbY, LIeHTp
n3y4YeHus obLLEeCTBEHHOrO AOCTOsHMS, YHBepcuTeT Obtoka, 2011 r., 4OCTYMNHO Ha:
http://www.law.duke.edu/cspd/itkpaper.

128 Cm. pokymeHT WIPO/GRTKF/17/INF/12.

129 Cm. mokymeHT SCP/13/5.
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aBTOPCKOro npaea, NpaBa Ha TOBApPHbIN 3HaK, NaTeHTa UM KOMMEPYECKOWN TalHbl OXpaHsemMas
UMW MHTEeNNeKTyanbHasi COGCTBEHHOCTb CTAHOBUTCS YaCTbHO 0OLLECTBEHHOIO AOCTOSAHUS U
MOXET ObITb NpUCBOEHa NtobbiM NMUOM 6€3 OTBETCTBEHHOCTU 3@ HapyLLUEHMEY.

O6wecTBEHHOE JOCTOsSIHME B 061acTU aBTOPCKOro NpaBa M CMEXHbIX NpaB onpeaenseTca kak
«0bracTb NPMMEHEHNS Taknx paboT N 0O BEKTOB CMEXHbLIX NpaB, KOTOPbIE MOryT
MCNONb30BaTLCA N AKCNNyaTUpoBaTbCs NobbiM YenoBekom 6e3 paspeLlueHns un

6e3 obga3aTenpCcTBa ynnadvMBaTb BO3HArpaXKaeHne COOTBETCTBYHOLWMM BnaaenbLamM aBTOPCKOro
npaBa U CMEXHbIX NPaB — Kak NpaBuso, BCNEACTBUE NCTEYEHUS MX CPOKA OXPaHbI, UK
BCMNEeACTBUE OTCYTCTBMSA MEXAYHapOOHOro 4oroBopa, ob6ecnevmBatoLLEero Nx oXpaHy B AaHHOM
cTpaHe»¥,

Kak npaBuno, NpuMeHnTENbHO K MaTEHTHOMY 3aKOHOA4ATENbCTBY 00OLECTBEHHOE LOCTOsIHME
BKMOYAET 3HaHMWSA, UOEN U MHHOBALMM, B OTHOLLEHWUM KOTOPbIX TULIO W OpraHn3auus He
MMELIOT npaB COOCTBEHHOCTU. 3HaHUS, MAEN U MHHOBALMM CYMTAOTCA OOLLLECTBEHHbLIM
AOCTOSIHMEM, ECIM HE CYLLIECTBYET NPaBOBbLIX OrPaHMYEHUN AN UX UCNOSb30BaHNSA (C y4eTOM
pasnnunin B KOHKPETHbBIX 3aKOHO4ATeNbCTBaX M CyLECTBOBAHNSA, B CBSA3M C 3TUM, PasfinyHbIX
06LEeCTBEHHbIX JOCTOSHMIA), MOCNE UCTEYEHNS Cpoka AeNcTBUst naTeHToB (06bI4HO 20 neT), n
€CNN OHKW He NPOoAeBalOTCs, NOCMNEe aHHYNMPOBaHMA U NPU3HAHUSA NaTEHTOB
HepencTBUTENbHbIMUL,

Ponb, CTpykTypa 1 rpaHuubl «06LLEeCTBEHHOrO OCTOSAHUSA» OCTAKTCA NPEAMETOM aKTUBHbIX
obcyxxgeHun Ha pasnuuHbix popymax, Bknodass BOMC n MKIP. 3HadeHne TepMuHa
«0OLLECTBEHHOE AOCTOSIHMEY» NMPUMEHUTENBHO K TPAAULMOHHBIM 3HAaHUSIM U TPAAULNOHHBIM
BbIpaXXeHWUsIM KynbTypbl 6onee nogpobHo paccmatpmBaeTcs B «3anvcke 0 3Ha4eHUM TepMuHa
«0bLLEeCTBEHHOE AOCTOSAHNE» B CUCTEME MHTENNEKTyanbHON COGCTBEHHOCTM CO CneumanbHOm
CCbITKOM Ha OXpaHy TPaAMLUMOHHbBIX 3HAHWUIA U TPAOULMOHHbBIX BbIPaXKEHWN
KynbTypbl/BbipaxkeHuin ponbknopa» (WIPO/GRTK/IC/17/INF/8).

O6wenocTynHOCTb

Ha coBeluaHunn ["pynnbl TEXHUYECKMX SKCNEPTOB U FOPUCTOB MO TPAaAVULMOHHBIM 3HAHUSAM,
CBSI3@aHHbIM C FEHETUYECKMMU peCcypcamMm, B KOHTEKCTE MEXAYHAPOLHOro pexuma goctyna m
COBMECTHOTO NMOJIb30BaHMS BbIrogaMm akcnepTbl 06cyannm TepMmnHbl «00LLLECTBEHHOE
AOCTOsIHME» U «0BLWEeqOoCTYNHOCTbY CO CMeUManbHOM CChINTKON Ha TpaguUMOHHbLIE 3HAHUS,
CBsI3aHHbIE C reHeTMYECKMMU pecypcammn: «TepMUH «0bLLEeCTBEHHOE AOCTOSIHUEY, KOTOPbIN
ncnonb3dyetca Ans obosHaveHns 6ecnnaTtHON JOCTYNHOCTU, U3BAT U3 KOHTEKCTa U MPUMEHEH K
o6LWwenoCcTynHbIM [TPaAMLMOHHBIM 3HaHUAM], CBSA3AHHBIM C FEHETUYECKMMU pecypcamu.
CornacHo obLiemy NoHMMaHMo 0bLLLEOOCTYMHOCTH, OHA He 03Ha4YaeT becnnaTHON
poctynHocTn. Obwee noHMMaHue obLLea0CTYNHOCTM MOXET O3Ha4aTh, UTO CYLLECTBYIOT
ornpeaeneHHble YCroBMs AN YCTAaHOBIEHMS B3aUMOCOITIaCOBaHHbIX 0083aTeNbCTB, TakMX, Kak
nnarta 3a goctyn. [TpaguumoHHble 3HaHWS] HEPEOKO CHUTAOTCA OTHOCALLMMUCA K
obLecTBEHHOMY JOCTOSAHUIO U, Kak crneacTaue, ABNALWUMUCA AOCTYNHbIMKM 6ecnnaTHo, Kak
TOMNBbKO OHU MU3BATHI N3 UX KOHKPETHOIO KYNbTYPHOrO KOHTEKCTa U pacnpocTtpaHeHbl. OgHako
Henb3da cebe NnpeacTaBuTb, YTO [TPaAULNOHHbBIE 3HAHWS], CBSI3aHHbIE C FTEHETUYECKUMMU
pecypcamu, KOTopble cTanu obLLefOCTYNHbIMK, HAKOMY He npuHagnexart. B pamkax
KOHLenuumn obLlenocTynHOCTU No-NpexHemy TpebyeTcsa nonyyeHne npegBapuTesibHOro
MHPOPMMPOBAHHOIO Cornacus Bnagenbua [TpaanUMOHHbIX 3HaHWI], KOTOPbI MOXET ObiTb
onpegeneH, paBHO Kak TpebyeTcst NpUMeHEHE COOTBETCTBYIOLLMX NOSTIOXKEHUA O COBMECTHOM
NnoNb30BaHMM BbIrO4aMU, B TOM YMCIe eCrn U3MEHEHNE B NCMNONb30BaHMM SIBHO 00YCNOBMEHO
NOfy4YeHHbIM paHee npeaBapuTeNbHbIM MHPOPMMPOBaHHBIM cornacnem. B cnydae

130 My6nukaums BOUC «Pykoeogcteo BOVIC no gorosopam B 0651acTv aBTOPCKOTO NpaBa M CMEXHbIX Npas U1
"moccapwuii TEpMUHOB MO aBTOPCKOMY MpaBy U CMEXHbIM NpaBamy.
131 Cm. ookymeHT SCP/13/5.
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HEeBO3MOXXHOCTM onpeaeneHust Bnagenbsla 6eHeduumapbl Bee xe MoryT ObiTb ykasaHbl,
Hanpumep rocyaapcTsom» 32,

PeecTpbl TpPaAMLUMOHHbIX 3HAHUN

PeecTpbl MOXXHO aHanM3MpoBaThb C CaMblX Pa3HbiX ToYek 3peHusi. C TOYKM 3peHus npaea
peecTpbl MOXHO OXapakTepu3oBaTh Kak AekrnapaTuBHbIe Uy NpaBoycTaHaBNMBatoLve B
3aBVICMMOCTU OT CUCTEMbI, B pamMKax KOTOPOW OHU yupexaeHbl 3,

CornacHo geknapaTMBHOMY peXMMy, KacaloweMyCcs TPaguLMOHHbBIX 3HaHWA, NpaBa Ha
TpaAVLUMOHHbIE 3HAHWS HE BbITEKAOT HN N3 KAKOro akTa npaBuTeNbCTBa, 8 OCHOBbLIBAKOTCS Ha
NpeALecTBYOLWMX NpaBax, BKYas yHacneaoBaHHble OT NPeaKoB, 0OblYHbIE, NTINYHbIE
HeVMyLLLeCTBEHHbIE NpaBa M Npaea 4yenoseka. B cnyvae ¢ geknapaTUBHbIMU peecTpamu, XOTS
perncTpaums u He BrvsieT Ha CyLLEeCTBOBAHME TakMX NpaB, OHa MOXET UCNONb30BaTbCA
naTeHToBedamMu 4N aHanmsa U3BeCTHOro YPOBHS TEXHUKU U AN ocnapuBaHUA BblgaHHbIX
NnaTeHToB, B KOTOPbIX NMPSMO UIM KOCBEHHO UCMOMb30BaHbl TpaauLUMOHHbIE 3HaHus. Koraga
Takne peecTpbl PYHKUNOHUPYIOT B SNEKTPOHHOM hopMe 1 OOCTYMHbI Yepe3 VIHTEpHET, BaXHO
co3gaTtb MexaHusm, obecneunBaownn 4ENCTBUTENBHOCTL AAaT BHECEHMS 3anucen o
TPaAMLMOHHBIX 3HaHUAX ANA uenen npoBeaeHnst nomcka no HoBM3He 1 n3obpeTaTenbCckoMy
YPOBHI0. TpeTbs (PyHKLUMSA, KOTOPYIO MOFYT BbINOSMHATE 9T peecTpbl, COCTOMT B COOENCTBUU
COBMECTHOMY MOJIb30BaHMI0 BbIro4aMu Kak Norib3oBaTensiMu, Tak U nocTasLimMkammn34,

lMpaBoycTaHaBNMBaLLMNE peecTpbl ABNATCA YaCTblo MPaBOBOro pexuma, npecnegyowero
Lenb NpegocTaBneHnst NpaB Ha TPaauUMOHHbIE 3HaHWS. B npaBoycTaHaBnuBarowme peectpbl
BHOCSITCS 3anvCK O NpefoCTaBneHHbIX Bnagenbuy TPaauuMOHHbIX 3HAaHUI nNpasax (a MMEHHO
NCKNIOYMTENbHBIX MMYLLLECTBEHHbIX NMpaBax) B Lensax obecnevyeHnsa oxpaHbl 1 NPU3HAHWS ero
NINYHBIX HEVMYLLLECTBEHHbIX, MMYLLLECTBEHHbIX N IOPUANYECKNX NHTEPECOB. BonbLUMHCTBO
TMNOBBIX NPaBOYCTaHABMNBAIOLLMX PEECTPOB ABNATCA NYONMYHBbIMU NO CBOEMY XapakTepy,
YyNpaBnsloTCa HaUUOHaNbHBIM OpraHoM U OYHKLMOHMPYIOT Ha OCHOBE 3akOHa uUin
NnoA3akoHHOro akTa, B KOTOPOM YeTKO onpenensieTca NopsiAoK OCyLLEeCTBEHUS
AENCTBUTENbHOM pernctTpaunmn TpaguumMoHHbIX 3HaHUN U ee obnumanbHOro Npu3HaHms m
opobpeHunda. B kayecTBe TakoBbIX OHU MOTYT Bbi3blBaTb 6OrbLUE NMPOTUBOPEYUNIA N CIOXKHOCTEN
C TOYKM 3PEHUS UX NOCTPOEHMS, a Takke NOPOXAaTb onpeaeneHHble Kputnieckne npodnemsl n
BOMPOCHI B NNaHe nepexoaa oT 3ambicria K npakTtuke.

MprmepoM HaLMOHaNBHOro 3aKkoHoA4aTENbCTBA MOXET CryXuTb cTaTbs 16 3akoHa MNepy

Ne 27811 «O BBEAEHUN peXnMa OXpaHbl KOMNEKTUBHbBIX 3HAHUI KOPEHHbIX HAPO40B,
OCHOBaHHbIX Ha BMONOrMYecKknx pecypcax», Kotopas rnacut criegyoulee: «[ulenv peecTpos
KONMMEKTUBHbIX 3HAHU KOPEHHbIX HAPOAOB 3aKMNYaTCs, B 3aBUCUMOCTN OT KOHKPETHOIO
cnyvas, B criegytowem: (a) coxpaHeHumn n cbepexeHnn KOnnekTUBHbIX 3HaHWU KOPEHHbIX
HapOAOoB N nx Npas Ha 3Tn 3HaHus; (b) npegoctasneHnn INDECOPI Takon nHdopmaumu,
KOTOpas NO3BONSET eMy OTCTanBaTb UHTEPECHI KOPEHHbIX HAPOAO0B, KacatLmnecs nx
KONNEKTUBHBIX 3HaHUN» 3%, Kpome Toro, B cTatbe 15 npegycmartpueaetcs, 4to «[3lanucu o
KONMEKTUBHbBIX 3HAHNSAX KOPEHHbIX HAPOA0B MOMYT BHOCUTLCS B PEECTpbl TpeX BUOOB:

(a) rocyaapcTBeHHbIN HALMOHanNbHbIM PeecTp KOMMEKTUBHbLIX 3HAHUA KOPEHHbIX HAPOAOB;

132 Cm. UNEP/CBD/WG-ABS/8/2, OT4yeT 0 paboTe coBellaHus [pynnbl TEXHUYECKMX 3KCMNEPTOB U IOPUCTOB Mo
TPaAVLUMOHHBLIM 3HaHUSM, CBA3AHHBIM C FTeHeTUYECKUMUN pecypcamm, B KOHTEKCTE MeXOYHapOAHOro pexnma
A0CTyna U COBMECTHOIO NOSb30BaHWs BbIro4aMu.

133 Poib peecTpoB 1 6a3 AaHHbIX B OXpaHe TPaaULMOHHbIX 3HAHWUIA: CpaBHUTENbHLIN aHanua. OTtyeT UNU-IAS,
aHBapb 2004 r., cTp. 32.

134 Tam xe.

135 Tam xe.

13 Cratbsa 16 3akoHa Ne 27811 «O BBeAeHUM pexurMa OXpaHbl KONMEeKTUBHBLIX 3HaHW KOPEHHBLIX HapOod0B,
OCHOBaHHbIX Ha Buonornyeckmx pecypcax». TekcT 3akoHa NOMELLEH MO aapecy:
https://www.wipo.int/wipolex/en/details.jsp?id=3420.
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(b) kOHUAEHUMANBHBLIN HAUWOHASTbHBIN PEECTP KONMEKTUBHBLIX 3HAHUA KOPEHHbLIX HAPOAOB;
(c) MecCTHble peecTpbl KONNEKTUBHbBIX 3HAHUN KOPEHHbIX Hapo4oB».

Penytauus

CornacHo onpeaeneHnto puanyYeckoro cnoeapsi bnaka TepmMuH «penytauusi» o3HavaeT
yBa)keHne, KOTOPOE MCMbITbIBAKOT MO OTHOLLEHUIO K KOMY-Nnbo apyrue nuua. MNoHsaTne
penyTauum urypupyeTt B KOHTEKCTE OXpaHbl MTMYHBLIX HEMMYLLLECTBEHHbIX NpaB aBTopa®®’. Ha
Bptoccernbckon KoHepeHUnn no nepecMoTpy bepHckol KoHeeHyuu 06 oxpaHe
JiumepamypHbIx U Xy0oxecmeeHHbIx rpousgedeHuti (1971 r.) npeanoyTeHne 6b1no oT4aHo
TEPMUHaAM «4EeCTb» M «penyTaumsay, KoTopble Bbiny NpusHaHbl Kak 6onee 06 bLEKTUBHbIE
MOHATUSA, OTpaXKatoLLMe NMYHbIE UHTEPECHhI aBTOPa, YEM «HEUMYLLECTBEHHbIE NHTEPECHI» UMK
«HemMaTepuarnbHble MHTEPECHI», ABMAOLWMECA Oornee WNPOoKUMK NoHATUsSMU. B cnydae
HaHeceHus yuwepba cylwecTByeT pasnuume mexagy ywepbom ans penyraumm m ywepbom,
HaHECEHHbIM HEUMYLLIECTBEHHbIM UM HEMAaTepMarnbHbIM MHTepecam aBTopa. OQHOro NULLb
HENPUSTUSE aBTOPOM MOCTYMKa B OTHOLLEHUWN ero Npou3BeaeHN0 HEAOCTATOYHO;
OCYLLECTBITEHHOE OENCTBUE AOIMKHO Takke HEraTUBHO OTPA3UTbCS Ha OLEHKE aBTopa B rnasax
obLecTBeHHOCTU S,

CBsilWeHHbIN

TepMUH «CBALLEHHbINY» OTHOCUTCS K «N0O6OMY BbIPaXKEHUIO TPaAMLMOHHbBIX 3HAaHUI, KOTOpoe
CUMBONM3MPYET PENUTMO3HbIE N AYXOBHbIE BEPOBAHWS, NPAKTUKY UK obbl4an nnn nveet
OTHOLLEHWE K HUM. OTOT TEPMUH UCMONb3YeTCs ANS NPOTUBOMNOCTABEHNA OCKBEPHEHHOMY UMK
MMPCKOMY, KpalHUe NposABrIEHNs] KOTOPOro NpeacTaBnsitoT cobon PopMbl KOMMEPHECKOMN
aKcnnyaTaumm TpaguLMOHHBIX 3HaHUN» 139,

MoHsATME CBALLIEHHbBIX TPAANLMOHHBIX 3HAaHUN OTHOCUTCS K TaKUM TPaAULMOHHBLIM 3HAHUSIM,
KOTOpble BOGUPatOT B Ce0S pennUrmosHble U OyXOBHbIE 3NIEMEHTbI, B YACTHOCTM TOTEMBI,
crneunanbHble LiepeMOHUM, CBALLEHHbIE 0ObEKTbI, CBALLLEHHbIE 3HaHUSA, MOMNUTBbI, NECHOMEHNS,
NCMNONHEHUS U CBSILLIEHHbIE CUMBOIbI, 8 TAKKe K TAaKUM TPaAULMOHHBIM 3HAHUSIM, KOTOpbIe
CBSI3aHbl CO CBSILLEHHBIMW BUOAMW PACTEHMUI, KNBOTHbIX, MMKPOOPraHU3MOB, MUHEPAaroB, a
KpOMe TOro, K CBALLEHHbIM MecTaM. B03MOXXHOCTb UM HEBO3MOXHOCTb OTHECEHUSA
TPaAULMOHHBIX 3HAHUIN K KAaTETOPUMN CBSALLIEHHbBIX 3aBUCUT OT TOr0, UMEIOT N OHM 3HaYeHue ans
COOTBETCTBYHOLLEN OOLLUMHbI B KAYeCcTBe CBSALLEHHbIX. MHorne TpaguLMoHHbIe 3HaHUS
ABNAKTCA CBALLEHHLIMU 1 HE NOABEPraloTCsa KOMMepLManusauumn no onpeaeneHuio, ogHako
HEeKOTOpble CBSILLIEHHbIE 0OBbEKTBI U OCTONPUMEeYaTeNbHbIE MECTa MNoMy4arT KOMMepYeckoe
MCMNONb30BaHME B Pa3nnYHbIX LENSX CaMUMU PENUTMO3HbLIMU, OCHOBaHHBLIMM Ha BEPOBAHMSAX
NNV AYyXOBHbIMM 0BLLIMHAMY NGO CTOPOHHUMM NULIAMMN.

B Omueme BOUC o muccusix no ycmaHo8neHuto ¢hakmos, Kacarowuxcs uHmersnnekmyarnbHoU
cobcmeeHHocmu U mpaduUUOHHbIX 3HaHUl, TOBOPUTCS O TOM, YTO HEKOTOPbIE NPEeAMETHbIE
obnacTtu, Takme Kak TpaguuNoHHbIE NyTU pelleHnst NnpobnemM n MeguuMHCKME 3HaHUS, SBNSATCA
B3aMMOCBSI3aHHbIMM Ha AyXOBHOM ypoBHE. B 4acTHOCTM, BO BCex cTpaHax 3anagHon Adpukm
CUMTaEeTCHa OYEHb BaXXHbIM, YTOObI hakTU4ECKOMY NprMemMy TpaguLMOHHOIO nekapcTea
npealwecTsoBana peannsaums JyXOBHbIX aCNeKTOB LENUTENbCKOW NPaKTUKKN, XOTA NPU3HaeTCs,
4YTO TaKkme acnekTbl He BbIAEPXKMBAKOT HAay4YHOW KPUTUKK. B pamkax onpeneneHHbIXx cuctem
TPaAMLMOHHBIX 3HAHUI cyLlecTByeT yoexaeHune, 4To NOCNeacTBMS 4ENCTBUMA Ha
MaTepranbHOM YPOBHE OOBACHAKOTCS UMK YNPaBAsalTCs HA OCHOBaHUN HEMaTepuarbHbIX

137 Cratbs 6bis BepHckon KoHBeHumu.

138 Cm. Cam PuketcoH u ke C. MMH3Bypr, MexayHapoaHoe aBToOpCKoe MpaBo M CMEXHbIE Mpasa — B paMKax U
3a pamkamu bepHckon koHBeHumn, Oxford, Vol. |., cTp. 606.

139 Nawnuanb XK. Xep.e, «[lyxoBHOE, HO HE UHTENNEKTYaNbHOE: OXpaHa CBALLEHHbIX HeMaTepuanbHbIX
TpagMuUMOHHbIX 3HaHuM», 11 Cardozo J. Int'l & Comp. L. 467, 469-490 (2003 r.).
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BEPOBaHUi1 1 KyNbTypHbIX kogos*°, B MNepy HekoTopble «3HaHWA NepeaaBanvcb M3 NoKoneHus
B MOKOJIEHNS MOCPEACTBOM HEKOEN CBSILLIEHHOW HenmMcaHow «kHUrm» 4, BasoBble CBSILLEHHbIE U
TaliHble TPagULMOHHbIE 3HAHMS NO-Pa3HOMY pacLIEHNBAOTCS KOPEHHBIMU U MECTHLIMM
o6LLMHaMK, 1 Crnocobbl UX XpaHeHWs!, NepeaaYn 1 3anucK Takke pasHATCS.

B KOHTEKCTEe MHTENNEKTyanbHOM cO6CTBEHHOCTU U 0cobeHHO aedatenbHocTn MKITP MoXxHO
coenatb cnegyloume 3aMmeyaHus:

— OfHa U3 generauun novHTepecoBanacbk, 6yayT nm npu ob6CcyXaeHnn oxpaHbl
MHTENNEKTYyanbHON COGCTBEHHOCTUN YUNTBIBATLCA CBALLEHHbIE TPAAULMOHHBIE
3HaHuaA'*2. B aTON CBA3W Opyras Aenerauvs 3aTpoHyna Bonpoc B OTHOLLEHUN
TPEeX acnekToB: YTO TaKoe «TPaAULMOHHBIEY, YTO TAaKOe «3HaHUSA» U Ha YTO
AOMKHA pacnpoCcTpaHATbLCHA oxpaHa? B yacTHOCTM, OQHOBPEMEHHO C MHEHUSIMM
MO NOBOAY BKIKOYEHNSI B TPAANLMOHHbIE 3HAHWUSI JYXOBHOW U PENUTMO3HOM
COCTaBIAIOLLEN BbICKa3blBarnCb MHEHUS O TOM, YTO NOHATME T3 JOMKHO
OrpaHN4YNBaTBLCSA TEXHUYECKUMUN 3HAHUAMMK S

— B BONbLUMHCTBE CriyYaeB CBSILLEHHbIE TPAAULMOHHbIE 3HAHUS UMK He SBNAITCA
PacKpbITbIMW, UNN UX PACKPbITME NPOUCXOAUT B ONpeAerieHHbIX KOHTEKCTax u
YCMNOBUSIX B OTHOLLEHWUW YNIEHOB KOPEHHbBIX M MECTHbIX OBLLMH, XOTS NpU 0COBbIX
YCMOBMSAX HEKOTOPbIE 3HAHMSA MOTYT ObITb PACKPbITbl CTOPOHHUM YfleHaMm
KOPEHHBIX 1 MECTHbIX OOLWMH. Kak ykasaHo Bbiwe 1 B JokyMeHTe «OxpaHa
TPaAMLMOHHBIX 3HAHWI: NPOEKT aHanu3a NpobenoB: NeEPeCcMOTPEHHbIV
BapuaHT» (WIPO/GRTKF/IC/13/5(b) Rev.), HepackpblTble TpagULNOHHbIE 3HAHUSA
MOTYT OXpPaHATbCS B COOTBETCTBMM C MEXAYHAPOAHbIM 3aKOHO4ATENbCTBOM B
obnacTtun nHTennekTyanbHOW COGCTBEHHOCTM B Ka4eCTBE HEPACKPbLITOWM
nHdpopmaummn. OaHaKo B OTHOLLEHWUM 3HAHUI, NPEACTaBNALNX AN OOLMHbI
AYXOBHYIO U KyNbTYpPHYIO (HE KOMMEPYECKYH0) LEHHOCTb, MOTyT AeNCTBOBaTb
0cobble MexaHn3mbI*4,

CoxpaHeHue (oxpaHa)

B KoHBeHuun 06 oxpaHe HemaTepuanbHOro KyneTypHoro Hacnegus (2003 r.) OpraHusaumm
O6beguHeHHbIX Hauwuin no Bonpocam obpasoBaHus, Hayku u kynostypbl (KOHECKO) «oxpaHa»
onpepensaeTcs Kak «NpUHATNE Mep C Liernbio obecneyeHns Xn3HecnocobHocTu
HemaTepuarnbHOro KyrnbTypHOro Hacneaus, BKIoYas ero naeHTudmrkaumio, JoOKyMeHTMpoBaHue,
nccrnegoBaHne, CoxpaHeHue, 3almTy, nonynapusaLumio, NoBbILLEHWE ero ponu, ero nepegavy,
rnaBHbIM 06pa3oM C NOMOLLLIO hopManbHOro 1 HedpopmansHoro obpasoBaHus, a Takke
BO3POXAEHNE pasnnyHbIX acnekToB Takoro Hacneans». OxpaHa OTHOCUTCS K MPUHATUIO Mep
NPegoCTOPOXHOCTY C LieNblo 3alnTbl onpeaeneHHon KyrbTYPHON NPaKTUKA U naeu, Kotopble
CUYNTaIOTCH LIEHHbBIMM.

140 Tynta A., «Harpaga 3a TpaguUMOHHbIE 3HAHUS U COBPEMEHHYI0 TBOPYECKYIO AeATENbHOCTb PAAOBLIX rPaKaaH:
porib OXpaHbl MHTEMMEKTyanbHoOM COGCTBEHHOCTMY, XpaHUTCS cpeaun MmaTtepuanos CekpeTapuara.

141 Cwm. OtyeT BOUC 0 Muccusax Mo yCTaHOBNEHMIO (DAKTOB, KacatoLLMXCS UHTENMEKTYanbHOW COBCTBEHHOCTY 1
TpaaMUMOHHBIX 3HaHU (1998-1999 rr.), o3arnaBneHHbIN «HyXabl 1 YasgHUSA HOCUTENEen TpaauLMOHHbBIX 3HaHW
B 06nacTu MHTENNeKTyanbHOM COGCTBEHHOCTWY, CTP. 171, AOCTYNHbIN Ha:
https://www.wipo.int/tk/en/tk/ffm/report/index.html.

142 Bassnenve generaumn Hoeon 3enaHaun Ha oavHHaauaTon ceccum Komutera. CM. MpUHATLIN 0T4YeT 06
opgvHHaguarton ceccumn (WIPO/GRTKF/IC/11/15), nyHkT 220.

143 3asiBneHve generaumm AnoHUM Ha ognHHagUaTon ceccum Kommteta. CM. NpUHATLIN OTYeT 06 oanHHaguaTon
ceccun (WIPO/GRTKF/IC/11/15), nyHKT 296.

144 OxpaHa TpaaMLMOHHbIX 3HAHWIA: NPOEKT aHanusa npobenos: NepecMoTPEHHbI BapuaHT
(WIPO/GRTKF/IC/13/5(b) Rev.), cTp. 23 npunoxeHus |, ctp. 11 1 16 npunoxexus .
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CoxpaHeHue B TallHe

«TalHbIM» ABNAETCA TO, YTO COXPaAHSAETCH HE U3BECTHBLIM AN APYIUX UMK pasaenseTcs NuLlb C
TeMm, KOro 3To kacaeTcs (onpeaeneHve topuandeckoro cnoeaps bnaka).

«CBsiLLeHHble/TalHble» TPaaULMOHHbIE 3HAHMS U BbIPaXKEHUS KYNbTypbl UMEIOT TalHOe UMK
CBSILLIEHHOE 3Ha4YeHWe B COOTBETCTBUM C HOPMaMmM OBbIYHOIO NpaBa W NPaKTUKOW
TpaaULUMOHHBIX BNaaenbLesl®,

MCTOYHMK reHeTUYeCKUX pecypcoB

B cBoem npegnoxerun «[eknapnpoBaHne NCTOUHUKA FrEHETUYECKNX PECYPCOB U
TpaAMUMOHHBIX 3HAHUI B 3asiBKax Ha nNaTeHTbI» aenerauus LUsenuapum npegnoxuna
noTpeboBaTb OT NATEHTHbIX 3asBMTENEN OEKNapuUpoBaTbh «MCTOUYHUK» FEHETUYECKMX PECYPCOB
N TPAOMUMOHHBIX 3HaHMIN. OHa 3asBuna, YTo «TEPMUH «UCTOYHUKY» criedyeT NoHMMaTb B CaMOM
LLUIMPOKOM CMbICIIE», TaK KaK «4OCTYM U COBMECTHOE MUCMNOSb30BaHNE BbIr0[4 MOXET OXBaTbiBaTb
MHOXEeCTBO CyObeKkTOB. B nepByto ouepeab Npu Aeknapaumm UCTOYHMKa crnefyeT ykasaTb
cybGbekTa, KOMNeTeHTHOro: (1) NpeaocTaBnNATb AOCTYM K reHETUYECKNUM pecypcam n/mnu
TPaAULUMOHHBLIM 3HAHUSM, UK (2) y4acTBOBaTb B COBMECTHOM MOSIb30BaHUN Bbirogamu,
nonyyYyaemMbIiMU OT UX UCMOSb30BaHKs. B 3aBUCMMOCTU OT KOHKPETHbLIX FrEHETUYECKUX PECYPCOB
UV TPAANLMOHHBIX 3HAHUA MOXHO CAEeNaTb pasnuyune Mexay: nepBUYHbIMU UCTOYHUKaAMW,
BKJIOYAs, B YAaCTHOCTK, [loroBapmBaoLLmMecs CTOPOHbI, NPEAOCTaBNAOLWLME FEHETUYECKME
pecypcbit#®, MHOrocTopoHHtoto cuctemy MexayHapoaHoro aorosopa MNpogoBonbCTBEHHON U
cenbCcKoxo3sancTBeHHoM oprannsaumm (PAO)*’ kopeHHbIe U MeCTHble OBLLMHBLIYE; 1
BTOPWYHbIE UCTOYHUKK, BKIIOYAs!, B YACTHOCTU, KOTEKLMM eX Situ 1 HayyHyto nutepaTypy 4.

Sui generis

B topmanyeckom crioBape briaka TEpMUH «Sui generis» onpenensieTca criegyowmnm obpasom:
«[B NnepeBoAe C NATUHCKOro — «B CBOEM poAe»]. ATOT TEPMUH UCMONb3yeTcs B NpaBe
NHTEeNNeKTyanbHoM cobCTBEHHOCTUN AN 0603HaYeHMa pexnma, NpegHasHa4YeHHoro Ans
OXpaHbl MpaB, KOTOPbIE BbIXOAAT 3a PaMK/ TPagULMNOHHBIX AOKTPWH NaTeHTa, TOBApHOro 3Haka,
aBTOPCKOro npaea 1 KOMMep4eckon TaHbl. Hanpumep, 6a3a gaHHbIX MOXET HE OXPaHATLCS
aBTOPCKMM MPaBOM, ECINN ee coaepKaHne He ABMAETCA OpUrMHanbHbIM, OQHAKO OHa MOXET
OXPaHATbCS CTaTyTHbIM MPaBOM SuUi generis, NpeaHasHavYeHHbIM Ansa aton uenny». Cuctema sui
generis— 310 cuctema, cneumnanbHoO nNnpeaHasHavYeHHasa ang yaoBneTBOPEHUS HYXA U
obecneyeHnss MHTEPECOB B KaKOM-NMBO KOHKPETHOM 061acTn. YXe CyLlecTBYeT HECKOSbKO
NPMMEpPOB MNpaB UHTENNEKTyanbHOM CO6CTBEHHOCTU SUi generis, Takux, kak npasa
pacTeHNeBOOO0B-CENEKLUNOHEPOB — OTPaXKeHHble B MexdyHapoOHOU KOH8EHUUU 10 OXpaHe
HoebIx copmos pacmeruti (1991 r.) («KoHBeHuusa YIOB») — 1 oxpaHsemble npaBa
NHTEeNNeKTyanbHOM CO6CTBEHHOCTN Ha MHTErparibHble MUKPOCXEMbl — OTpaXeHHble B [Jozosope
06 uHmennekmyarnbHol cobcmeeHHOCMU 8 OMHOWEHUU UHMeaparsbHbIX Mukpocxem (1989 r.)
(«BawumHrToHcku goroop»). 3akoH MaHambl Ne 20 om 26 utoHs 2000 e. «O geedeHuu
crieyuaribHo20 pexxuma oxpaHbl UHmesnekmyasnbHol cobcmeeHHOCMU 8 OMHOWeHUU
KOJI/IeKMUBHbIX MPpas KOPEHHbIX Hapod08 Ha oxpaHy U 3auumy ux KyrabmypHouU
camobbimHocmuU U mpaduyUOHHbIX 3HaHUU», NpeacTaBnseT cOO0N pexnm sui generis.

145 TuxookeaHCKU permoHanbHbIi TnoBor 3akoH oT 2002 roga 06 oxpaHe TPaAMLMOHHbLIX 3HAHWUIA U NPOSIBNEHWI
KynbTypbl, YacTb | (4).

146 Cm. cTtaTtbmn 15, 16 n 19 KBP.

147 CMm. ctatbu 10-13 MAMPPMCX.

148 Cm. cratbio 8(j) KBP.

149 Cm. mokymeHT WIPO/GRTKF/IC/11/10.
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CBakonMyHACKMIA NPOTOKON 06 oxpaHe TPaaULMOHHbIX 3HAHUM U BbipaXXeHun
cdonbknopa

B aBrycte 2010 r. Ha lnnnomaTtunyeckon KoHepeHUnn, coctossLllenca B CBakonmyHae
(Hamnbus), rocygapctsa — uneHbl ApprKaHCKOM perMoHanbHOW opraHusaumm
nHTennektyaneHon cobcteeHHoCTM (APOWNC) npmHsinn npotokon. CornacHo nyHkTy 1 ctatbu 1
uenb atoro NpoTokona cocTouT B criegytowem: «(a) oxpaHa HocuTernen TpaganunoHHbIX 3HAHWUIA
OT NOBbIX HApYLLUEHUI UX NpaB, NPU3HaHHbIX B HacTodAweM [NpoTokone; u (b) oxpaHa
Bblpa)keH onbKnopa oT HE3aKOHHOIO NPUCBOEHNS, HENPAaBOMEPHOrO UCMOMb30BaHUA U
He3aKOHHOW 3KCnryaTaumm BHe UX TpaauLMOHHOIO KOHTekcTay. [poTokon BcTynun B cuny 11
mMas 2015 r., nocne Toro kak wecTb rocyaapcTts — yneHoB APOUC coanm Ha xpaHeHne cBou
AOKYMEHTbI O paTtudukaLmm unm npucoeanHeHnu.

BbipaxeHusi B maTepuanbHou popme

BblpaxxeHne «B matepuanbHOnM hopme» 03HaA4aET Takoe BblpaXKeHNe, KOTOpoe ABNAETCS
0CA3aeMbIM 1 YBUOEHHbIM; AOCTYNMHOE A4S OCA3aHWS; Takoe, KOTOPbIM MOXHO BrageTb Uin
KOTOpOE MOXHO peanu3oBatb. OHO MPOTUBOMNOSIOXKHO «HEMATEPUANbHOMY», T.€. TaKOMy,
KOTOPOE He BOMSOLLEHO B OM3NYECKY0 (DOPMY, HE ABMSETCA 0CA3aEMbIM UMK OLLYTUMbIM
(cornmacHo onpeaeneHuto puanyeckoro cnoeapsi bnaka).

BblpaxeHus B MaTepuanbHon hopMe — 3TO BblpaXKEHUS!, BOMIOLLEHHbIE B MaTepuanbHOM
06bekTe!™. OHu He 0b6a3aTenbHO CBOAATCS K MatepuansHon doopme, HO OOMKHbI GbiTh
BOMMOLLEHbI B MOCTOSSHHOM MaTtepuarne, HanpuMmep, B kKaMHe, AepeBe, TeKCTUIe, 30510Te 1 Mpou.
MpvMepamu aremMeHTOB, COCTaBISOLLMX BbIpaXeHUs B MaTepuarnbHon doopme, SBNsTCS:

(&) npousBeAeHUst UCKyCCTBA, B YACTHOCTU PUCYHKWU, KAPTUHbI, pe3Hble paboThl,
CKYyNbMTYpbl, M3OENNS U3 TMUHbI, TEPPAKOTLI, MO3avka, U30enus 13 gepesa, u3aenvs
13 MeTanna, toBenMpHble U34enusi, NreTeHble KOP3UHbI, BbILLUWMBKWU, TEKCTUMb, KOBPbI,
KOCTHOMb;

(b)  My3blKanbHblE€ MHCTPYMEHTDI;

() apxuTekTypHble dopmbitst,

TpagUUMOHHBLIN KOHTEKCT

TepMUH «TPaaMLMOHHbIN» 03HAYaEeT, YTO TPAAMLMOHHbIE 3HAHWS UMW BbIPaXKEHNS KynbTypbl
co3aaloTcsl B COOTBETCTBUW C NpaBunamu, npoueaypamm u obblbasiMm onpeaeneHHon obLWwmHbI,
a He TOo, YTO OHU ABNATCA CTapbiMU. VIHbIMK crioBamu, NpunaraTenbHoe «TPaauLMOHHbIAY»
onpeaenseT MeToA CO34aHUs TPaAMUMOHHbBIX 3HAHUIA UMW BbIPaXXEHUIA KyNbTypbl, a8 He camu
3HaHMAY®2. TepMUH «TPaaULIMOHHBIN» O3HAYaeT, YTO TPAAULMOHHBIE 3HAHUSA MU BbIPaXXEeHNS
KyNbTYpbl KOPEHATCS B TpaauLIMM UM OCHOBLIBAKOTCSA Ha HeR, cnyxaT Ans naeHTudukauum
KOPEHHOTr0o MW TPaAMLMOHHOIO Hapoda Unu cBsA3aHbl C HUM, a Takke MOTyT UCMOMNb30BaTbCA Ha
npakTUKe TPaAMLMOHHBIMK crnocobamn'®. «TpaauLMOHHbBIA KOHTEKCT» 06o3Ha4YaeT
NPUMEHEHME TPAAMLMOHHBIX 3HAHWIN UMU TPAAULMOHHBIX BbIPAXKEHUI KyNbTYpbl B UX
COBCTBEHHbIX paMKax, onpeaeneHHbIX X Xy40XEeCTBEHHbIM COAep)KaHNeM Ha OCHOBE
HenpepbIBHOrO NCMONb30BaHUS OBLWNHON. [TpUMEPOM 3TOro MOXET CIY>KUTb MCNONb30BaHNe

150 Tunosble NOMOXKEHUS AN HALMOHAmNbHBLIX 3aKOHOAATENLCTB 06 OXpaHe BbIPaXeHW gorbKropa ot
HE3aKOHHOMO MCMOMb30BaHMSA U APYrMX HaHOCALWMX ywep6 gencteun, 1982 r., yacts lll.

151 TunoBble NONOXEHNA ANSA HALMOHANbHLIX 3aKOHOAATENLCTB 06 OXpaHe BblpaXkeHuit honbknopa oT
HE3aKOHHOMO MCMOMb30BaHWs U APYrnX HaHocAWwmMX ywepb aevcteun, 1982 r., pasgen 2(iv).

152 HuHbo Mupec ae Kapsanbo, «M3 XvxuHbl LamMaHa B NaTeHTHOe BEAOMCTBO: [Aopora B cTaguu
cTpouTenbcTBa», Bonpockl 6uopasHoobpasus u npaea, cTp. 244.

153 CBOAHbIV aHanu3 NpaBoBOW OXpaHbl TPaAULUMOHHbIX BblpaxkeHu kynbTypbl, WIPO/GRTKF/IC/5/3, nyHkT 53.
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pUTyanbHOro TaHua B ero TPaaULMOHHOM KOHTEKCTE, T.e. UCMOMTHEHUE YKa3aHHOro TaHua
dakTnyeckn B pamkax putyanal®s,

Kak ykasaHo B OKYMEHTEe «QneMeHTbl CUCTEMbI SUi generis No oxpaHe TPaaNLMOHHBLIX 3HAHWUIY
(WIPO/GRTKF/IC/4/8), TpagNUNOHHbIE 3HAHUS SBMAKTCH «TPaaULMOHHBIMUY MO TOW NPUYMHE,
4YTO B cnocobax Mx CO34aHns OTPaXKeHbl TpaamumMmn obLWnH. o3TOMY TEPMUH «TPaAULMOHHbIE»
He 0b6s13aTeNbHO CBA3aH C XapakTepOM 3HaHWUN, OH CBA3aH CO cnocobom, NOCpeacTBOM
KOTOPOro 3TV 3HAHUA CO3[alTCH, COXPaAHATCA U pacnpocTpaHaTCca ™.

Tpap,VILIVIOHHbIe BblpaXeHuns KynbTypbl

TepMUHbI «TPaaULMOHHbBIE BbIPaXXEHWS KyNbTYpbl» U «BblpaXKeHWst honbKropay UCMNosb3yTcs
BOWC B oTHOLWIEHMM MaTepUanbHbIX 1 HEMaTepuarnbHbIX OPM, B KOTOPbIX BbipaXatTcs,
nepegaroTcsi My BONMOLWAKTCA TPaAULNOHHbIE 3HaHUS U KynbTypa. [Mpumepbl aTux doopm
ABMAKTCH TPaAULMOHHASA My3blka, UCNOSTHEHUS!, NOBECTBOBaHMS, HAUMEHOBAHUS U CUMBOSbI,
N300paxXeHnsa N apxXUTEKTypHble OpMbl. TEPMUHBI «TPAANLMOHHbBIE BbIPAXXEHUS KyNbTYpPbI» U
«BblpaxeHusi onbKIiopa» ABNAITCA B3aNMO3aMEHSIEMbIMU CUHOHMMaMUN U MOTYT
NMEHOBATbLCS NPOCTO KaK « TPaANLNOHHbBIE BbIPaXKEHWS KyNbTypbl», YacTo B hopme
cokpaweHms « TBK». Mcnonb3oBaHne aTUX TEPMUHOB He NpecreayeT uenu cosgatb
BMevaTiieHme, 4To cpeamn rocygapcTe — vneHoB BOWIC cywecTByeT cornacue no nosogy
onpaegaHHOCTU UK LenecoobpasHOCTX UCMOSb30BAHUSA 3TUX UM UHBIX TEPMUHOB, HE
3aTparMBaeT U He orpaHNYMBaEeT UCMOMb30BaHUA APYrMX TEPMUHOB B paMKax HauWMoHarnbHOMo
UIN PErMoHarnbHOro 3akoHoAaTeNbCTBA.

TpaAMLIVIOHHbIe KynbTypbl

CornacHo onpegerneHuto lopuandeckoro crosaps bnaka, 310 Tpaguumm, KOTopble OTHOCATCS K
o6bl4asiM MPOLLSIOro ¥ MeToAaM UCMONb30BaHUSA B NPOLUIIOM, OKasblBaloLLMM BRUSAHME Ha
[eATENbHOCTb U NPaKTUKY B HacTosieM. 3aKoHOO4aTenbCTBO B chepe MHTENNeKTyanbHow
CcOBCTBEHHOCTM NPOBOAUT pasrpaHnyeHe Mexay TPaauLMOHHON KyrbTypor (KoTopas MOXeT
onpenensaTbCa Kak TpaaMUMOHHAas KynbTypa Unn ¢onbKnop B Y3KOM CMbICIe criosa) u
COBPEMEHHbIMW, BHOBb BO3HMKAIOLLMMM BblpaXXEHUAMM KyMNbTypbl, CO34aBaEMbIMU HblHE
XUBYLLIUMU NMOKOMNEHUAMM B paMkax obLLecTBa, OCHOBAHHLIMI Ha paHee CyLLLeCTBOBaBLUNX
TPaaULMOHHON KynbType N onbKIope U KOPEHSALWMMUCS B HUXSC,

TpaAMLIMOHHbIe npupoaooxpaHHbIe 3HaHMH/TpaAI/ILlMOHHbIe JKosnorn4yeckKkume 3HaHusA

MHCTUTYT KynbTypbl AeHe onpeaenseT «TPaauLmMoHHble 3Korormdeckmne 3HaHmns» (TO3) kak
«COBOKYMHOCTb 3HaHWN 1 BepOBaHUK, NepefaBaeMblX MOCPEACTBOM YCTHOW Tpaauumnnm n
nepBUYHbIX HabnaeHnn. OHW BKNOYAKOT cUCTEMY KraccudmrKaumm, KOMNIEKC IMNMpPUYECKMX
Habn4eHNn 3a MECTHOM OKpYXKatoLLLen cpeaomn u cuctTeMy caMmoyrnpasneHns, Kotopas
perynupyeT nonb3oBaHue pecypcamMmu. OKONormyeckme acnekTbl TECHO CBA3aHbl C
coumanbHbIMN N AYXOBHLIMU acnekTammn cuctembl 3HaHun. Konunyectso n kadectBo TO3 He
OLMHAKOBO Y pa3HbIX YNIEHOB OOLLUMHbLI U 3aBUCAT OT UX Nofa, BO3pacTta, CoumanbHOro
NOOXeHMWs, YMCTBEHHbIX CNOCOBHOCTEN 1 Nnpodeccnn (OXOTHUK, OYXOBHbIV Nuaep, Uenutenb un
T.4.). TO3, KOTOpbIE YXOO4AT CBOMMW KOPHAMW B Aanekoe NpoLUioe, HOCAT KyMYMSITUBHbIN U
AVNHAaMUYHbIA XapaKkTep, ONUPatoTCs Ha ONbIT NPEALLECTBYHOLLMX NMOKONEHUA 1 aganTUpyTCs K
NPOMCXOASALLMM B HAcTosILee BPEMSI TEXHOOMMYECKUM U COLMarbHO-3KOHOMUYECKUM
N3MEHEHUAM» Y,

154 TunoBble NONOXEHNA ANSA HALMOHAMNbHbIX 3aKOHOAATENLCTB 06 OXpaHe BblpaXXeHuii honbknopa oT
HEe3aKOHHOrO UCMOMb30BaHNA U APYrNX HaHOCALWLMX yuwepb aencteun, 1982 r., yactb llI. 42.

155 QnemeHTbI cMCTEMbI SUi generis No oxpaHe TPaauUMOHHbIX 3HaHui (WIPO/GRTKF/IC/4/8), nyHKT 27.

156 CBOAHbIV aHanu3 NpaBoBOW OXpaHbl TPaANLMOHHBIX BblpaxkeHu kynbTypbl, WIPO/GRTKF/IC/5/3, nyHkT 54.

157 Cwm. Takke: Mapk . CTMBEHCOH, «/cnonb3oBaHWe UCKOHHbIX 3HaHWIM B OLIEHKE BIIUSIHUS Ha OKpYXatoLLyto
cpeay», 49 ARCTIC 278 (1996 r.), cTp. 281.
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TpaguuMOHHbIE SKOMOrMYeckme 3HaHUs Takke onpeaensatTcs Kak «HaKonmeHHas COBOKYNHOCTb
nepegaroLmnxca U3 NOKONEeHNs B NOKONEHNe Yepes NOCPEeACTBO KyfbTypbl 3HAHUA 1 BEPOBaHWI
OTHOCUTENBHO CBA3M XMBbIX CYLLECTB (BKMoYasa nogen) opyr ¢ ApyroM 1 C OKpyxatoLen nx
cpepon. Kpome Toro, TO3 aABNAIOTCA CBOMCTBOM OOLLECTB C MICTOPUYECKOW NPEEMCTBEHHOCTLIO
NPaKTUKM UCNOSIb30BaHNS PECYPCOB; B LIENIOM, 3TO HEMPOMBILUSIEHHbIE N MEHEE pa3BuUTbIe B
TEXHWYECKOM OTHOLLUEHMM obLecTBa, MHOTME 13 KOTOPbIX ABNAOTCH KOPEHHBIMU UMK
nrnemMeHHbIMU» %8,

Tpap,VILIVIOHHbIe 3HaHuA

Mpun3HaHHOro Ha MexayHapoaHOM YpOoBHE onpefeneHns TpaguunoHHbIX 3HaHun (T3) B
HacToslLLee BpeMS He cyLlecTByeT.

TepMUH «TpaaULMOHHbIE 3HAHWS», UCMONb3YeMbI A4S LMPOKOro OnmncaHus 3Toro npegmeTa,
06bI4YHO BKMIOYAET UHTENIEKTYaNbHOE M HeMaTepuanbHOe KyrnbTypHOE Hacneaue, NpakTuky u
CUCTEMbI 3HaHWUI TPaAMULMOHHBIX OOLLUH, B TOM YMCNE KOPEHHBIX U MECTHbIX OOLLWH
(TPAQNUMOHHbIE 3HaHWS B 06LLEM CMbIcne). MHbIMKM crioBaMu, TPaaULMOHHbIE 3HaHUS B
LLIMPOKOM CMbICIE OXBaTbIBAIOT COAEPXKaHNE 3HAaHUIN KaK TaKoBbIX, a Takke TPaaULIMOHHbIX
BbIPaXEHWUI KynbTypbl, B TOM YUCNE OTNMYUTENbHbIE NPU3HAKM U CUMBOSbI, CBSI3aHHbIE C
TPaANLMOHHBIMU 3HAHUSIMMU.

TepMUH «TpaauLMOHHbIE 3HAHUSI», UCMOSb3YEMbI B 0O6CYKOAEHUSIX HA MeXAYyHapOAHOM YPOBHE
B Y3KOM CMbICI€, OTHOCUTCS K 3HaHUSIM TaK TaKOBbIM, OCODEHHO K 3HAaHUSIM, CO3jaHHbIM B
pe3ynbTaTe MHTeNNeKTyanbHOW OeATeNbHOCTY B TPaAULMOHHOM KOHTEKCTE, BKIIoYasi Hoy-xay,
NPaKTUKY, HaBbIKU U MHHOBAUMWN. TpaguLMOHHbIE 3HAHUSI MOTYT GblTb OGHapPYXeHbI BO
MHOXECTBE pa3HOOGPa3HbIX KOHTEKCTOB, BKIOYAs CENbCKOXO3ANCTBEHHbIE 3HAHUSI, Hay4YHble
3HaHWSA, TEXHUYECKME 3HaHWS, SKONOrMYeckne 3HaHUs, MeauLMHCKUE 3HaHWs, B TOM Yucne
3HaHMSA O COOTBETCTBYIOLLMX NIEKAapPCTBEHHbIX CPEACTBAX U MeanKaMeHTax, 3HaHUS!, CBA3aHHble
c 6ropasHoobpasvem, 1 T.0.»*%°,

LUndpoBasa 6MbnuoTeka TpagMUMOHHbIX 3HAHUN

Lndposas Gubnuoteka TpaguumoHHbix 3HaHumn (LIBT3) siBnseTtcs HoBon uHUumaTtmeon Nuguum,
Lenbio KOTOPOWN COCTOUT B NPOTUBOAENCTBUN HE3AKOHHOMY MPUCBOEHUIO TPAANLMOHHBIX
MEANLMNHCKUX 3HaHMI cTpaHbl. B co3ganumn LIBT3 no MHOUWCKMM cucTemam MeauumHbl
npYHMMana yyactme MexavcumniMHapHas rpynna B COCTaBe 9KCnepToB MO TpaguUUOHHOM
MeauunHe (aopeeda, yHaHu, cugaxa v nora), nateHTHble aKenepThl, akenepThl no UT, yyeHble
n TexHnyeckne cneumanuctol. lNMpoekt LUBT3 npeaycmaTtpuBaeT 4OKyMEHTUPOBaHUE
TPaAMLMOHHbBIX 3HAHUI, OTHOCALLMXCA K OBLLEeCTBEHHOMY AOCTOSHUIO U CYLLECTBYHOLUNX B
dopme nuTepaTypbl NO aopBee, yHaHu, cugaxe un nore, B UMcpoBomM cpopmaTte Ha NaTu
MEXOYHapPOAHbIX s3blKaX, KOTOPbIMU ABNAKOTCA aHIMUACKUA, HEMELKNIA, (PpaHLLy3CKIHA,
ANOHCKMI 1 ncnaHckmn. B LIBT3 cogepxntcsa nHpopmaumsi 0 TpagnUMOHHBIX 3HAHUSIX,
CYLLECTBYIOLLMX B CTpaHe, Ha A3blkax 1 B oopMaTe, NOHATHbIX A5 NaTEHTHbIX 9KCNepToB
MEeXOYyHapoAHbIX NaTeHTHbIX BegomcTts (MINB), 4to HeobxoaMmo Ans npegoTBpaLleHus
Bbla4n He3aKoHHbIX naTteHToB®,

LIBT3 npecneayet ABosikyto Lenb. Bo-nepBbix, OHa cnocobcTByeT NpefoTBpaLLeHUo Bblgauu
NaTEeHTOB Ha NPOAYKThI, KOTOPbIE CO34aHbl C UCMONb30BaHWEM TPAAMLMNOHHbBIX 3HAHWUIA, HO Y

158 dukpet Bepkel, « TpaguLMOHHbIE SKOMOTMYECKME 3HAHUA B NepcrnekTnee. TpaanunoHHbIe 3KOMormyeckme
3HaHWA: KOHUEenuuu n criydyam». MexagyHapogHas nporpamMmma B 06nacT TpaauLMUOHHbBIX 3KONOrMYecKnX
3HaHWI U MexayHapoaHbI LEHTP No nccnegoBaHusam B obnactu passutus, OtTaea.

159 Cm. OT14yeT BOWC 0 MuCCHsIX MO YCTaHOBMIEHUIO (PAKTOB, KACAKOLMXCA UHTENSEKTYanbHOW CO6CTBEHHOCTU 1
TpaaMUMOHHBIX 3HaHU (1998-1999 rr.), o3arnaBneHHbINn «HyXabl 1 YasgHUSA HOCUTENen TpaguLNOHHBIX 3HAHWIA
B 06nacTu MHTENNEKTyanbHOM COGCTBEHHOCTWY, CTP. 25, AOCTYNHbIV Ha:
https://www.wipo.int/publications/en/details.jsp?id=283&plang=EN.

160 C Gonee noapobHOM MHGOPMaLMER MOXHO 03HAaKOMUTLCS MO aapecy:
http://www.tkdl.res.in/tkdl/langdefault/common/Abouttkdl.asp?GL=Eng.


https://www.wipo.int/publications/en/details.jsp?id=283&plang=EN
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KOTOPbIX N300peTaTenbCKkMn YPOBEHb ABMAETCA HU3KUM U BoobLle oTcyTcTByeT. Bo-BTOpbIX,
OHa CIYXXUT HEKMM «MOCTUKOM» MeXAy COBPEMEHHON HAYKOW U TPagULMNOHHBIMU 3HAHUSIMU, U
BGrnarogaps 3TOMy MOXET UCNONb30BaTbCSA A5 CTUMYNMPOBaHNUS YriyBreHHbIX nccrnegoBaHum,
HanpaBneHHbIX Ha CO3[aHMe HOBbIX JIEKAaPCTBEHHbIX CPEACTB Ha OCHOBE MHAhopMaLmn O
TpaauUMOHHbIX 3HaHuAX. LIBT3 npegHasHayeHa CnyxuTb « MOCTUKOM» Ha rnobanbHOM YypOBHe
MexXay APEBHUMU CrioKamu (ABYCTULLNSAMMWN) HA CAHCKPUTE M NATEHTHbIM 3KCNEePTOM, MOCKOSIbKY
6a3a gaHHbIX 6yaeT npegocTaBnAaATb MHGPOPMaLMIO O COBPEMEHHDIX, a TaKKe MECTHbIX
Ha3BaHWSX Ha a3blke U B (popmaTe, NOHATHBIX A4S NaTeHTHbIX aKkcnepToB. [MpegnonaraeTcs,
YTO 3TO AaeT BO3MOXHOCTb CBECTU K MMHUMYMY HEXBaTKy 3HaHUn 06 N3BECTHOM YpOBHE
TexHukn. Takast 6a3a gaHHbIX OyaeT cogepkaTb 4OCTAaTOYHO AeTann3npoBaHHbIE
onpeenexHnsi, NPUHLUMMbI U KOHUENUWUM Ans Toro, YTobbl CBECTU K MUHUMYMY BEPOATHOCTb
NaTeHTOBaHUS B KAYECTBE «M300peTEeHNN» HE3HAUNTESbHbIX/HECYLLLECTBEHHbLIX U3MEHEHNIEL,

Knaccudmkaumsa pecypcoB TpagnLUMOHHbIX 3HaHUI

Knaccudmkauusa pecypcoB TpaguumoHHbix 3HaHum (KPT3) sBnsetca HoBaTOpCKom
CTPYKTYPUPOBAHHOW KnaccudmKaLunoHHOM CUCTEMOM, KOTOopas NpeaHasHavYeHa aAns CUCTEMHOro
YyNopsiAoYEHUs, pacnpoCTpaHEHNs 1 MOMCKa U KOTopas BKMAOYAET OKOSo 5 ThiC. nogrpynn
TPaAULMNOHHBIX 3HAHUIW B OTNUYME OT OAHON rpynnbl B MexayHapoaHOM naTeHTHON
knaccudpukauum (MMK)%2, KPT3 6bina paspaboTaHa Ans UHOUACKUX CUCTEM MeaULVHBI
(atopBena, yHaHu, cngaxa v nora). KPT3 nonydnna mexayHapoaHoe npusHaHue, U oHa
npuesasaHa Kk MINK. lNo Bcel BeposTHOCTU, OHa ByaeT cnocobCcTBOBaATL NOBLILLEHNIO YPOBHS
MHPOPMMPOBAHHOCTM O CUCTEMAX TPAAULMOHHBIX 3HaHU Bnarogapst UCNONb30BaHMIO
COBPEMEHHON CUCTEMbI PAcnpoOCTpaHeHus, a UMEHHO MHAPOPMALMOHHBIX TEXHOSOMMIA, U B
yacTHocTu VHTepHeTa n Beb-TexHonornni. NpeanonaraeTcs, YTO CTPYKTypa U CTENEHb
aetanu3saumm KPT3 BbI3OBYT MHTEPEC Yy TEX CTPaH, KOTOPLIE NPUIAratT YCUnms K
NpeaoTBpPaLLEHWNIO BblAa4n HE3aKOHHbIX MAaTEHTOB Ha HEOPUrMHaIbHbIE OTKPbITUS, CBA3AHHbIE C
cucTeMaMu TpaaULMOHHBLIX 3HAHMIES,

TpaAMLIVIOHHaFl MegnuuHa

BOS onpegenseT aT0T TEPMUH KakK « COBOKYMHOCTb 3HAHUWN, HABbIKOB U NPAKTUYECKUX MPUEMOB,
OCHOBAaHHbIX Ha TEOPUSIX, BEPOBaHUSAX U OMNbITE, ABMASAIOLLNXCA HEOTHEMITEMOWN YaCTbtO
pasnnyHbIX KynbTyp, Oyab TO NoaaarowmMxcs OO bACHEHNIO UK HET, NCNONb3yeMbIX ANS
nogaepXXaHusi 34OPOBbS, a TakKe AN NPOUNAKTUKA, ANArHOCTUKN, obnerdeHns nnmn nedeHns
dumsnyecknx 1 ncuxmdecknx sabonesannii» %4, BO3 Takke onpegensieT « TpaguLMOHHYH
MEANLMNHY» KaK «BKITHOYAIOLLYH pasfnnyHbIe NPaKTUY4EeCKUE MeToabl, NoAX0Abl, 3HAHWS U
BEpPOBaHMs B 061acT BpayeBaHuUs, BKITOYAs pacTUTENbHbIE, XXKUBOTHbLIE U/UIN OCHOBAHHbIE Ha
MUHEepanax fiekapcTBEHHbIE CPEeACTBa, AYXOBHYIO Tepanuio, MaHyarnbHble NpuemMsbl 1
yNpaXXHEHUS, MPUMEHSAEMbIE pas3geribHO UM B cOMeTaHUK Ans nogaepXaHnsa 300poBbs, a
TaKke AN NneyYeHus, ANarHoCTUKN UM NPOUNaKTUKK 3a6oneBaHnin» 165,

MpousBeneHNsa U MIHHOBaUWUK, OCHOBaHHbIe Ha TpaauUUAX

Tpaguumn npeacTaBnsitoT coboi KynbTypHYH NPaKTUKY U MOEW, KOTOPbIe pacLieHNBaoTCS KakK
OTHOCSILLMECS K MPOLUNIOMY M KOTOPbIM OTBEAEH OnpeAeneHHbIn ctaTyc. TepMuH
«NPOM3BEAEHUs U UHHOBALUW, OCHOBaHHbIE HA TPAAMLUAX» 03Ha4YaeT MHHOBaLUA U
npon3BeaeHnsl, OCHOBaHHbIE Ha TPAAMUMOHHBIX 3HAHMSIX KaK TakoBbIX, HO Pa3BUTbIE U

161 Ponb peecTpoB 1 6a3 AaHHbIX B OXpaHe TPaAULIMOHHBIX 3HaHWIA: cpaBHUTENbHbIM aHanus. OTyet UNU-IAS,
aHBapb 2004 r., cTp. 18.

162 Tam xe.

163 C Gonee nogpobHON MHOPMaLMEn MOXHO 03HaKOMUTLCA MO afpecy:
http://www.tkdl.res.in/tkdl/langdefault/common/TKRC.asp?GL=Eng.

164 O6wue pykosogsLme npuHumnbl BO3, kacatolimecs METOANKM NPOBEAEHUs UCCNeqoBaHUiA U OLEHKM
TpaguuuoHHon meguunHel (WHO/EDM/TRM/2000.1), cTp. 1.

165 Crpaterus BO3 B 06nacTtv TpaamumnoHHoM meauumHesl Ha 2002-2005 rr., cTp. 7.
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MOAEPHN3NPOBAHHBbIE BHE TPaOULMOHHOIO KOHTEKCTa%®, TpaguuMoHHbIe 3HAHUS KaK TakoBble
03HayaloT «CUCTEeMbI 3HaHWIA, MPOU3BEAEHMUS 1 MHHOBALMKM, KOTOPbIE, KakK NpaBwusio,
nepeaalTcs U3 NOKONEeHUs B MOKONEHNE; Kak NPaBumo, CYUTAOTCA OTHOCSALLMMUCS K KaKOMY-
NGB0 KOHKPETHOMY HapoAy Unu HacenseMo UM TEpPUTOPUM; KaK NpaBumno, paspabaTbiBaloTcs
6EeCcCcUCTEMHO 1 MOCTOSIHHO Pa3BUBAIOTCA B OTBET HA U3MEHEHWE BHELLHUX YCINOBU»te7,
MNHHOBauUMK, OCHOBaHHbIE Ha TPaOWLMAX, OTHOCATCA K TEM CIy4asiM, Koraa Tpaguums
BbICTYyMaeT B Ka4eCTBe UCTOYHMKA MHHOBALIMIN, OCYLLECTBMAEMbIX YreHaMy COOTBETCTBYHOLLEN
KyNbTYPHOM OGLLMHBI UM CTOPOHHMUMW NULIAMU; B 9TUX CIy4asX MHHOBALMN MOTYT Takxe
BbISIBNATL APYre Buabl UCMONb30BaHWA TpaauUmi, KOTOpble MOryT GbiTb NpoaHanMavpoBaHbl B
KOHTEKCTE MHTeNnekTyansHon cobctBeHHoCcTU®®, Bonee noapo6GHO TpaanLUMOHHbIE 3HAHUSA
«KaK TakoBble» U NPON3BEOEHNS Y MHHOBALIMM, OCHOBaHHbIE Ha TPaOAULMOHHBIX 3HAHUSIX,
paccmaTpuBaloTCs B JOKYMEHTe, o3arnasneHHom « CNcoK 1 KpaTkoe TEeXHUYECKoe MosiCHEHNe
PasnnYHbIX OPM, B KOTOPbIX MOXHO HalTU TPAAULIMOHHBIE 3HAHUS»
(WIPO/GRTKF/IC/17/INF/9)°,

KoHnBeHuua KOHECKO o mepax, HanpaBfeHHbIX Ha 3anpeLieHue u npeaynpexaeHue
He3aKOHHOro BBO3a, BbiBO3a U NepeAayun npaBa co6CTBEHHOCTU Ha KYJbTypPHbIle
LleHHOCTH

OpraHnsaumsa O6beguHeHHbIX Hauun no Bonpocam 06pa3oBaHust, HAyKu U KymnbTypbl
(KOHECKO) npuHsna KoHBeHUMO Anst 0XpaHbl KyNbTYPHbIX LEHHOCTEN, HAaXOAALWNXCS Ha
TEppUTOPUM FOCydapcTBa, OT ONACHOCTEN KPaXK, TalHbIX PACKOMNOK U HE3AaKOHHOIO BbIBO3a.
KoHBeHUus BcTynuna B cuny B 1972 .

KoHBeHLUus 00s3bIBAET CBOUX rocyaapcrtB-y4aCTHMKOB OCYLLECTBIIATL MepPbI MO TPeM OCHOBHbIM
HanpaBlreHNAM:

1. lNpeBeHTUBHbIE MEPLI: CO34aHME PEECTPOB LIEHHOCTEN, YYpexaeHne cBMAETENbCTB Ha
BbIBO3, OCYLLIECTBIIEHME KOHTPONS 3a TOProsrein, BBeaeHe YronoBHbIX U
a4MVHUCTPaTUBHbIX CaHKLWUIA, NpoBeaeHne obpa3oBaTeNbHbIX KAMNAHWUI U T.4.

2. lNMonoxeHusa o BO3BpaLLeHUN: B COOTBETCTBUU C NyHKTOM (b) (ii) ctaTbn 7 KoHBEHL MK
rocygapcTtBa-y4acTHUKM 00a3yroTca no TpeboBaHuIo rocyaapcTBa-yrneHa
«MPOUCXOXAEHNS» NPEANPUHUMATL COOTBETCTBYIOLLME LWarn s obHapyXeHns 1
BO3BpaLLeHus nobor nogobHON KynbTYPHON LEHHOCTW, BBE3EHHOW MOCIe BCTYNNeHns
HacToswen KoHBeHUUN B cuny B 060UX 3anHTEPECOBaHHbIX rOCyaapcTBax, Npu YCroBuM,
O[lHaKo, YTO rocygapcTeo, obpallaroLeecs ¢ NPocbLOOK, BbinnaynBaeT cnpaBeanvByLo
KOMMeHcaumo 4O6POCOBECTHOMY MOKYNaTeNo Unmn nuuy, KOTopoe nmeet
AencTBuTernbHOe NpaBo Ha 3Ty LeHHoCTb. B ctatbe 13 KoHBeHUMM Takke cogepxaTcs
NONOXEHMWS, KacaroLmecs: BO3BPaLLEHNS] LLEHHOCTEN N COTPYAHUYECTBA, KOTOPbIE HOCAT
Bonee KOCBEHHbIV XxapakTep 1 00ycnoBneHbl BHYyTPEHHUM 3aKOHOL4ATENbCTBOM.

3. Cucrema MeXayHapoaHoro coTpyaHu4decTBa: naesa ykpenrneHma coTpyaHn4ecTea
cpenun rocyaapcrtB-y4aCTHMKOB U MeXxay HUMU NPOHU3bIBAET cobon Bcto KoHBeHUuio. B
cny4adx, Korga KynbTypHoe Hacnegue noasepraeTca onacHoOCTU pa3rpa6neH|/|ﬂ, ctatba 9
npegycmMmatpmBaeT BOSMOXXHOCTb OCYyLLleCTBIEHUA bonee KOHKPEeTHbIX Mep, B YAaCTHOCTMN,
KOHTPOJ14 3a BBO3OM 1 BbIBO3OM.

166 Cm. ctatbu 10-13 MOIPPIICX.

167 Cwm. gpokymeHT BOUC WIPO/GRTKF/IC/3/9.

168 CpoaHblii aHanu3 NpaBoBOM OXpaHbl TPAANLMOHHBIX BblipaxkeHui kKynbTypbl, WIPO/GRTKF/IC/5/3, nyHKT 57.
169 MpoekT n aHanua». MpoekT 1 aHanua».
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KonBeHuua KOHECKO 06 oxpaHe 1 noowpeHun pasHoobpasna opm KynbTYPHOro
caMoBblpaXeHus

Oprannzauma O6beanHeHHbIX Haumi no Bonpocam o6pa3oBaHust, Hayku U KynbTypbl
(KOHECKO) npuHsana KoHseHuyuto OHECKO 06 oxpaHe u noowpeHuu pasHoobpasusi ¢popm
KyJSIbmypHO20 caMoBbIpaxKeHus, koTopasi Bctynuna B cuny 18 mapta 2007 r. OHa BcTynuna B
cuny 18 mapta 2007 r.

Llenn KoHBeHUun nsanoxeHbl B ctatbe 1: (a) oxpaHa v noowlpeHne pasHoobpasusa bopm
KynbTypHOro camoBblpaxeHust; (b) cosgaHme ycnoeBun gns pacupeTta n ceobogHoro
B3aMMOAENCTBUSA Pa3fnmyHbIX KyNnbTyp Ha B3aUMOBbLIrO4HOW OCHOBE; (C) noolipeHue guanora
MeXxay KynbTypamu B Liensix obecneyeHns 6onee Wmpoknx n cbanaHCUpoBaHHbIX KYNbTYPHbIX
06MeHOB BO BCEM MUpE B MHTEpecax B3avMOYBaXXeHUs KynbTyp U KynbTypbl MUPa;

(d) noowpeHne MexKyrnbTypHOro B3auMOAENCTBUS B LEeNAx pasBuTnSa B3aMMONPOHUKHOBEHNS
KynbTyp B OyXe HaBeAEeHWs MOCTOB Mexay Hapofamu; (€) nooLipeHne yBaxXeHus K
pa3Hoo6pa3nio opM KyrbTYPHOrO CaMOBbIPaXXeHUS U MNOBbILLEHNEe OCO3HAHUA LLIEHHOCTU 3TOro
pa3Ho0bpa3ns Ha MECTHOM, HaLMOHaNbHOM U MexayHapodHom ypoBHsX; (f) nmoarBepxaeHune
Ba)XHOCTM B3aMMOCBSI3N MEXAY KynbTypon 1 pasButnemM ans Bcex cTpaH, B 0COBEHHOCTH
pa3BUBAIOLLMXCS, M NoAOEepKKa AEUCTBUIN, NPeAnpUHMMAEMbIX Ha HaLMOHANbHOM 1
MeXOyHapOo4HOM YPOBHSIX C Lenblo o6ecnevnTb Nnpu3HaHne nognvHHON LEHHOCTU 3TOM
B3aMMOCBSA3N; (g) npusHaHMe ocoboro xapakrepa KyrnbTypHON AEeATENbHOCTU U KYNbTYPHbIX
TOBapOB UM YCIyr Kak Hocutenen camobbITHOCTK, LeHHOoCTen 1 cmbicna; (h) nogTeepxaeHve
CyBEPEHHOro npasa rocyaapCTB Ha NOAAEPXKKY, MPUHATME U OCYLLEeCTBNEHWNE NONIUTUKM U Mep,
KOTOPbIE OHM CYUTAIOT HaANeXalmmMmn 4nsa oxpaHbl U NooLWwpeHns pasHoobpasunsa opm
KyNbTYPHOIro CamoBbIpaXXeHns Ha cBoewn Tepputopuu; [U] (i) ykpenneHue mexxgyHapogHoro
COTpYAHMYECTBA M CONMAAPHOCTM B AyXe NapTHEPCTBA, B YAaCTHOCTU ANS paclumpeHns
BO3MOXHOCTEN pa3BMBaloLLMXCA CTpaH B 06nacT oxpaHbl U NoowpeHns MHoroobpasms opm
KyNbTYPHOIrO CaMOBbIPaXXEHUS.

KonBeHuus FOHECKO 06 oxpaHe HemaTepuanbHOro KynbTypHOro Hacnegus

KoHBeHUus 6bina npuHaTa OpranHnsaunen Ob6beagmHeHHbIX Haumin no Bonpocam obpasoBaHms,
Haykun n kynbTypbl (KOHECKO) B 2003 r. 1 BcTynuna B cuny 20 anpend 2006 r. Llenu
KOHBEHUUN COCTOAT B OXpaHe HeMaTepuanbHOro KynbTypHOro Hacneaus, obecneyeHnn
yBa)XXeHNs HemaTepuarbHOro KynbTypHOro Hacrneamns obLmH, rpynn 1 oTAeNbHbIX KL,
NoBbILLEHNE OCBEAOMITIEHHOCTM OOLLLECTBEHHOCTU O BaXKHOW PONN HEMaTepuarnbHOro
KynbTYpHOro Hacnegus n obecnedyeHve ee B3aMMHOIO NPU3HaHWs, a Takke B NpeaoCTaBreHnm
MOMOLLM M COTPYAHMYECTBE Ha MEXOYHapO4HOM YPOBHE.

HepnobpocoBecTHasi KOHKypeHUUs

B topuanyeckom crioBape Bniaka TepMuH «HegoBpOoCoBECTHAsA KOHKYpPEHUMA» onpeaenseTcs
Kak «6ecYecTHOe 1 MOLLEHHMYECKOe CONEPHNYECTBO B 061aCTM TOProBM U KOMMEPLIUK,
0COBEHHO MpaKTUKa NPOABWMKEHMS Ha PbIHOK CBOMX COOCTBEHHBLIX TOBAapOB U NPOAYKTOB B
ylep6 npoaykTam 1 ToBapam Kakon-nmMbo apyrov CTOPOHbI MOCPeACTBOM UMUTaLMMW UMK
KOHTpadakuum Ha3BaHus, 6peHaa, pa3mepa, POPMbl UMK APYTUX OTIINYUTENBHBIX NPU3HAKOB
N30enus Unm ero YnakoBKu».

CornacHo nyHkTy 2 ctaTtbk 10bis lMapuxxckoli KOH8eHUUU M0 OXpaHe NMPOMbIWIEHHOU
cobcmeeHHocmu (1883 r.) «[a]kToM HeAOBPOCOBECTHOWM KOHKYPEHLIMM CHNTAETCHA BCAKUA aKT
KOHKYypEeHLMW, NpoTUBOpEYaLLnn YeCTHbIM 06bl4asM B MPOMbILLIIEHHbIX U TOProBbIX Aenax».
Hanee B nyHkTe 3 cTtaTbn 10bis roBoputcs, 4TO «[B] YacTHOCTKU, Noanexar 3anpeTy: (i) Bce
AENCTBMSA, CNOCOBHbIE KakuM Obl TO HY BbINIO CNOCOGOM BbI3BaTh CMELLEHME B OTHOLLEHUN
NpeanpuaATUs, NPOAYKTOB UMW NPOMbILLNIEHHOW UM TOProBOW AEATENbHOCTU KOHKYPEHTa; (ii)
NOXHble YTBEPXOEHUS NPU OCYLLECTBNEHUN KOMMEPYECKON AeATEeNbHOCTN, CNOCOBHbIE
ANCKpeanTMpoBaTb NpeanpuaTue, NPoAyKTbl UM NPOMBbILLIIEHHYIO N TOProBYHO
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[esATeNnbHOCTb KOHKYPeHTa; (iii) ykasaHust unu yTeepXaeHusi, UCnosib30BaHne KOTopbIX Npu
OCYLLECTBEHUN KOMMEPYECKON AEATENBHOCTN MOXET BBECTM 0OLLLECTBEHHOCTL B
3abnyxaeHne oTHOCUTENbHO XapakTepa, cnocoba M3roToBrNeHUsl, CBOMCTB, MPUroaHOCTU K
NPUMEHEHMIO UMW KONMYECTBa TOBAPOBY.

Oeknapauus OpraHusaummn O6beanHeHHbIX Haumin o npaBax KOpeHHbIX HapoAoB

B 2007 r. l'eHepanbHasa Accambnest OpraHmsaumm O6beanHeHHbIX Hauun npunsana
Leknapauuro OpeaHusauuu ObbeduHeHHbIX Hauyuli o npagax KOpeHHbIX Hapodos.
[eknapauus NnpusHaeT, YTO KOPEHHbIE HApOdbl MMEIOT PaBHbIE NpaBa YesfloBeka Ha 3awmTy oT
KyNbTYPHON OUCKPUMUHALMW, 1 HanpaBrieHa Ha NOOLLPEHME B3aMMHOIO YBaXXEHUS 1
rapMOHMYHbBIX OTHOLLUEHUIN MEXAY KOPEHHbIMW Hapod4amMun 1 rocygapcTBamm.

B oTHOLIEHMM TpaaNLMOHHbLIX 3HAHWIA, TPAAULMOHHBLIX BbIP@XKEHWUIA KyNbTypbl U FTEHETUYECKNX
pecypcoB B NyHKTe 1 cTaTbk 31 npeaycmaTtpuBaeTcs crieaylolee: «KKOpeHHbIe Hapoadbl UMerT
NpaBo Ha COXPaHeHWe, KOHTPOIb, OXPaHy U pa3BUTUE CBOErO KyNbTYPHOro Hacneaus,
TPaAMUMOHHBIX 3HAHWI U TPAAULMOHHBIX (POPM KYNbTYPHOIO BblpaXkeHus!, a Takke NposiBNeHUN
MX Hay4YHbIX 3HAHWI, TEXHOMOMIA U KyNbTypbl, BKMOYas MOACKME U TEHETUYECKNE PEeCYpChl,
ceMeHa, rnekapcTsa, 3HaHUSI CBOMCTB chayHbl 1 Goriopbl, TpaauLMmM YCTHOrO TBOPYECTBA,
nuTepaTypHble NPoM3BeaEeHUs, PUCYHKW, CNIOPT U TPaaULMOHHbIE Urpbl U n306pasnTenbHoe 1
McnonHuTEenNbckoe MckyccTBo. OHM UMEIDT Takke NPaBo Ha COXpPaHEHWe, KOHTPOrb, 3aLUUTY U
pa3BUTME CBOEW MHTENIEKTYanbHOM COGCTBEHHOCTM Ha Takoe KynbTypHOe Hacneaue,
TPaAMLUMOHHBIE 3HAHWUSI U TPAAMLMOHHBLIE (DOPMbI BbIPAXXEHUS! KyNnbTypbly». [anee B nyHkTe 2
ctatby 31 roBOpUTCS, YTO “COBMECTHO C KOPEHHbIMW HAapoAaMu rocy4apcTBa NPUHUMaT
[eNCTBEHHbIE Mepbl B LIENSIX NPU3HaHNA 1 3alUTbl OCYLLLECTBNEHNS 3TUX NpaB». B oTHowweHun
TPaAMUMOHHOM MEeAMLUMHDLI B cTaTbe 24 NpedycMaTpuBaeTCs CrieaytoLllee: «KopeHHble Hapoabl
MMEeT NPaBO Ha CBOK TPaAMLMOHHYIO MeQULIMHY U Ha COXpaHeHMe CBOEN NPaKTUKK
BpayeBaHusi, BKIOYasi COXpaHEHNE BaXXHENLLMX NIEKAPCTBEHHbIX PACTEHUM, XKMBOTHbIX U
MUHEpPanoBy.

BceobLwasn aeknapauus npaB YyenoBeka

Bceobuwas geknapauusi npaB YenoBeka ABNsSeTCa KpaeyronbHbIM AOKYMEHTOM B obnacTtu
OopbObLI 3a NpaBa YenoBeka. [eknapauus, cocTaBneHHasa NpeacTaBUTENAMM PasfnYHbIX
NpaBOBbIX U KyNbTYPHbIX TPAaULMIA U3 BCEX PEMMOHOB MMpa, bbina npoBo3rnalieHa
MeHepanbHon Accambneen OpraHudaunn O6beanHeHHbIX Haumn B Mapwke 10 gekabpa 1948
r. B KadecTBe 00LLero craHgapTa Bcex HapoaoB U Hauuii. B Hel 6binuv Bnepsble
NpoBo3rnalleHbl OCHOBHbIE NpaBa Yenoseka, noanexaiyne sceobllein oxpaHel’™.

Mcnonb3oBaHMe TPaAULIMOHHbIX BblPaXXeHUM KynbTypbl/TPaaULMOHHbIX 3HAHUN

TpaanLMOHHbIE 3HAHUS! U BbIPAXXEHUS KyNbTYpbl MOTYT UCNOMb30BaTLCS B Pa3fMYHbIX LIESSIX.
Ncnonb3oBaHne TpaauUMOHHbIX 3HAaHWUIA UK BbIPaXKEHUIN KyNbTypbl OXBaTbiBAET KOMMEpPYECKoe
UMY NPOMBILLNIEHHOE MCMOoNb30BaHMe, 06bIYHOE MUCMONb30BaHNe, 40GPOCOBECTHOE
MCnonb3oBaHne, JOMAaLLHEE UCMONb30BaHME U UCMONb30BaHMe TPaAULMOHHOW MEAULMHBI ANS
OXpaHbl 3[J0POBbs, a TaKKe MUCMOoNb3oBaHMe B UCCIeAoBaTeNbCKMX 1 06pa3oBaTenbHbIX LiEnsx.

Kommepyeckoe ucrnosib308aHue

B topuamnyeckom crioBape brnaka TepMmnH «koMMepYecKkoe UCNosib30BaHNe» onpeaensieTcs kak
«MCMNOoNb30BaHMe, KOTOPOe CBSA3aHO C OCYLLECTBIEHWUEM UMW Pa3BUTUEM OEATENBHOCTY,
npuHocALwen aoxod. «HekoMmmepyeckoe UCnonb3oBaHWe» ONpeaenseTcs Kak «MCnonb3oBaHne
pagu NMYHOro YAOBOSBLCTBUS UMW B NPEANPUHUMATENBLCKMX LENsX, He CBA3aHHbIX C
nony4yeHnem oxona Unmn Bbirofbl, UM MHOTO BO3HarpaXKaeHUs»

170 Cwm. http://www.un.org/en/universal-declaration-human-rights/.
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ObbI4yHOE ucnosib308aHuUe

B TuxookeaHcKoM permoHanbHoOM TunoeBom 3akoHe oT 2002 roga o6 oxpaHe TpaanuUNOHHbBIX
3HaHWU 1 NPOSABIIEHUI KyNbTYpPbl TEPMUH «OObIYHOE UCNONb30BaHME» ONpeaensaeTcs Kak
«MUCNOMNb30BaHME TPAANLMOHHBIX 3HAHWI U BbIPAXKEHU KYNbTYpbl B COOTBETCTBMMN C OObIYHBIM
NpaBoOM U NPaKTUKOM TPaAULMOHHBLIX BNnagenbLeBy.

TepMVIH «HenpepbiBHOE 0ObI4HOE UCMONb30BaHNE» XapakTtepusyet yCTOIZ‘-II/lBOCTb 1 XXNBOW
XapakTtep ncnosyib3oBaHnA TpagnunoHHbIX 3HaHUN u/unn TPaaUUNOHHBbIX Bblpa)KeHVIIZ KynbTypbl
KOpPEeHHbIMU 0o6LMHaMM B COOTBETCTBMM C NX OObIYHBIM npaBoM M ﬂpaKTMKOVI.

JJobpocosecmHoe ucrosib3ogaHue

MpUMeHUTENBHO K aBTOPCKOMY NpaBy B topuanyeckom cnosape bnaka TepmuH
«aobpocoBecTHOE UCNONb30BaHME» ONPEAENSETCA Kak «pa3yMHOE N OrpaHUYEeHHOoe
MCNonb3oBaHMe NPON3BEAEHNS, OXPaHAEMOro aBTOPCKMM NpaBoM, 6e3 paspelueHuns aBTopa, a
MMEHHO TaKoe, KaK LIUTUPOBAHMNE KHUTN B KHKHOM 0B03pEHUN UM UCTIONb30BaHME €€ YacTen
B napoguun. [Jo6GpocoBECTHOE UCMNOMb30BaHWE ABNAETCS CPEACTBOM 3aLUTLI MPOTUB
06GBUHEHWI B HApPYLLEHUM NMpaB C y4eTOM CneayrLmnx onpeaeneHHbIX 3akoHOM haKTOpPOB:

(1) uenb 1 xapakTep MCNonb30BaHUS, (2) xapakTep NPoON3BELAEHUS, OXPAHAEMOro aBTOPCKNM
npasomM, (3) maclwTabbl MICNONb30BaHMSA NPOU3BEAEHUS U (4) SKOHOMUYECKME NOCNEOCTBMS
MCNONb30BaHUNAY.

LomauwiHee ucnonb308aHUE U UCOb308aHue Orisl 0xpaHbl 300p08bS

B topuanyeckom crniosape bnaka TepMUH «JoMaLLHW» onpeaensieTcst Kak «OTHOCALLMICS K
LOMY UNKN cembe; GbITOBOMY.

B nyHkTe 1 [JoxuHckol deknapayuu, kacarouwetcs CoenaweHuss TPUINC u obwecmeeHHO20
30pasooxpaHeHusl, Mpu3Haemcs «cepbe3Hocmb npobrem 8 obnacmu 30pasooxpaHeHus, ¢
KOmMOpbIMU cmasikugaemcsi MHOXeCme0 pa3eusarolUxcsi U HaUMEHee pa3sumbiX CMpPaH,
ocobeHHO mex npobriem, Komopele sestomces criedcmeuem BUY/CrVa, mybepkynesa,
manspuu u Opyaux anudemuyeckux 3abonesaHuli». [danee B nyHKTe 5(C) oTMevaeTcs
crnegyoLlee: «kaxaoe rocyaapcTBo-YrieH MMEET NpaBo ONpeaensiTb, YTO MMEHHO
npeactaenseT cobon HauMoHanbHas YpesBbldanHas CUTyaums U gpyrme UCKNiYMTENbHO
cepbesHble 06CTOATENBCTBA, MPU TOM MOHMMAHUK, YTO KPU3UCHBLIE CUTYyauumn B obnacTu
34paBOOXpaHeHns, B ToM yncne ceasaHHble ¢ BUY/CITNOom, TyGepkynesom, mandapuen un
APYrMn anngemMumyeckumm 3abonesaHmsamMm, MOryT NpeacTaBnsiTb CO60M HaLMOHaNbHY
4YpEe3BbIYANHYIO CUTYaLMIO UK OPYrMe UCKNIOYMTENBHO Cepbe3Hble 06CTOATENbCTBAY.

Ucnonb3ogaHue 8 uccriedogamesibckux U obpazosamesibHbIX Uesisx

MpUMeHUTENBHO K NaTeHTaM B lopuanveckom crnosape briaka TepMuH «cpeacTBO 3aluThbl,
OCHOBaHHbIE Ha NPUHLUMME UCMOMb30BaHMA B 9KCNEPUMEHTarbHbIX LEensx» onpeaensercsa Kak
«CpeacTBo 3aWuTbl NPOTUB 0BBUHEHUI B HapyLUEeHUM NaTEHTHbLIX Npas, UCNOoNb3yemoe Toraa,
Korga 3anaTteHToBaHHOe M3obpeTeHre co3aaeTcs 1 UCMOoNb3yeTCA UCKIIYMTENBHO B HaYYHbIX
uenax. HecmoTps Ha TO, YTO 3TO CPeACTBO 3aLUUThLI NO-NMPEXHEMY NPU3HAETCA B KaYecTBe
TakoBOro, OHO TOSKYETCS B Y3KOM CMbICIE U B HAcTosILLiee BPEMSA MOXET NMPUMEHATBLCS TOSNbKO
B OTHOLLEHUU UccrneaoBaHni, NPOBOANMBIX B LENSX NPoBepKn hopMyrbl M3obpeTeHmns».

Cnep,yeT OTMETUTb, YTO, XOT4 NpaBa MHTeﬂﬂeKTyaﬂbHOVI COBCTBEHHOCTU U SABNSAIOTCS
NCKNOYNTENIbHbIMU NMpaBaMy, B OTHOLLUEHUN 3TUX UCKIMIOYUTENbHbIX NMpaB npeaycmMmaTtpuBaloTCA
onpeneneHHble N3bATUA U OrpaHN4YeHNA. Hanpmmep, B 06nacTy NnaTeHToB B HALMOHANbHOM
3aKoHoOaTeNbCTBE pAOa CTpaH npeagycMmaTpmuBalroTca onpegerneHHble N3bATuAa U orpaHn4YeHna B
OTHOLUEHNN UCKNMIOYUTENBbHbIX NpasB, B YaCTHOCTU cneayrowmne:

a) nencrTeus, coBepLuaemble B JIMYHbIX N HEKOMMEPYECKUX Lienax;
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b) nencTens, coBepLlaeMble UCKITIYNTESTbHO B SKCNepMeHTarbHbIX WA
nccrneanoBaTesibCKuUxX uensax.

MpumMeHeHne

B ctatbe 2(c) Harorickoro npotokona perynmpoBaHusi 4OCTyna K reHeTUYECKMM pecypcam 1
COBMECTHOIO MCMNOJIb30BaHUSA Ha CNpaBeaSIMBON U paBHOW OCHOBE BbIro4 OT MX MPUMEHEHUS K
KoHBeHumun o 6uonormnyeckom pasHoobpasum (2010 r.) npuBoanTca cnegyroLiee onpeneneHue:
«npoBefeHne nccrenoBaHnin n pa3paboTok FEHETUYECKOro /UM BUOTEXHONOMMYECKOro
COCTaBa reHeTUYECKMNX PECYPCOB, B TOM YMCNE NyTEM MPUMEHEHNA BUOTEXHONOIMM, Kak OHa
onpepeneHa B ctatbe 2 KoHBeHUNNY.

UHcTpymeHTapun BOUC ana aokymeHTaumm B 06n1acTtu TpagMUMOHHbIX 3HAaHUN
(«OoKyMeHTMpOBaHMe TPaAULIMOHHbIX 3HAaHWUI - MeToAnYecKoe nocodume)

MporpaMmMbl JOKYMEHTUPOBAHUA MOrYT 3aTparMBaTtb BONPOCh! MHTENNEKTyanbHOM
COBCTBEHHOCTU NPUMEHUTENBHO K HOCUTENSAM TPaaULMOHHBIX 3HaHU. B npouecce
AOKYMEHTMPOBaHWNS KpanHe BaXHO BCECTOPOHHE y4nTbIBaTb €ro NocrneacTBus A npas
nHTEennekTyansHon cobcreseHHocTU. NHcTpymeHTapun BOUC npumeHnUTENBHO K
AOKyMeHTauun B 06nactv TpaanLUMOHHbIX 3HaHUA NpeAHa3HayeH Ansa ynpaBneHus
WHTEeNneKkTyanbHon coO6CTBEHHOCTLIO B NpoLiecce AOKYMEHTUPOBAHWS, @ Takke UCNOonb30BaHWS
3TOro npouecca B KayecTBe OTNPaBHOM TOYKM Ana nepexoaa k 6onee adhpeKTMBHOMY C TOYKM
3peHnsi NPUHOCUMOW NOMb3bl YNPaBNeHNo TPaAULMOHHBIMU 3HAHUSAMWN B KQ4YeCTBEe OOHOro 13
MHTENNEeKTyanbHbIX U KyNbTYPHbIX aKTUBOB OBLLMHBLILL,

NHcTpymeHTapun BOUNC npumeHUTENbHO K AOKYMEHTauumn B 06nacTv TpaguuMoHHbIX 3HaHWUI
cneumanbHO NpeaHasHavYeH Ansg Ucnonb3oBaHUA KOPEHHLIMU HAapoAamMnM 1 MECTHBLIMU
obwmHamn. OH MOXeT TakKe oKa3aTbCs NOSIE3HbIM AN APYIMX UL, U OPraHoB, TaKMX, Kak
rocyfapcTBeHHble criyalumne seaomctB VC, nuua, OTBETCTBEHHbIE 3a MPUHATUE NOSIUTUYECKNX
peLLeHnin, Hay4YHO-UCCIefoBaTENbCKME YUPEXAEHNS N YUPEXOEeHUS KyNbTypbl, peanuaytowme
NPOEKTbl AOKYMEHTUPOBAHWS.

Korga 3HaHus 3a40KyMEHTMPOBaHbI, A411S X OXpaHbl MOXHO 3a4eNcTBOBaTb NpaBa
NHTEeNNeKTyanbHOM CO6CTBEHHOCTU N ApYyr1e NpaBoOBble MEXAHU3Mbl, O4HAKO YCNeX MOXeT
ObITb 06ecneyeH ToNbKO B TOM Crlyvae, ecrnv OKYMEHTMPOBAHME NPON3BEAEHO HaaMNEXallmMm
obpasom. UHcTpymeHTapun BOUNC npumMeHUTENBHO K AOKYyMEHTaumMm B obnacTtu
TPaAMLMOHHBIX 3HAHUI NPM3BaH MOMOYb OLEHUTb BO3MOXHbIE BapuMaHTbl YCTAHOBIEHNS
OXpaHbl Ha OCHOBE NMpPaB MHTENEKTyarbHOM COBCTBEHHOCTH, CNIaHMPOBaThL U peanu3oBaTb
NPUMEHeHMEe NOAXOA0B N OCYLLECTBIEHME CTPATENMIA B 00NacTu MHTENNEKTYyanbHON
COBCTBEHHOCTU Ha aTane JOKYMEHTUPOBAHUSA TPAAMLMOHHbBIX 3HAHWUNA.

TunosBble nonoxeHnsa BOUC-FKOHECKO ana HauMoHanbHbIX 3aKOHOA4ATEeNILCTB 00 OXpaHe
BbipaxxeHUn honbKropa OT He3aKOHHOIro UCNOJIb30BaHUA U APYrMX HaHOCALWMUX yluep6
AenucTBun

Ha coeeluaHnn, opraHnzosaHHoM B 1982 r. npu cogencteum OpraHmsaumm O6beguHEHHbIX
Hauui no Bonpocam obpasoBaHus, Hayku u kynbTypbl (FOHECKO) n BOUC, KomuteT
NPaBUTENbCTBEHHbIX 3KCMEPTOB NPUHAN TUMo8bIe MOIOXEHUS. ATU NONOXEHUs NpeanonaratT
Mogernb Sui generis oxpaHbl B 06nacTn MHTeNnekTyanbHOM COBCTBEHHOCTU B OTHOLLEHWUN
TPaAAMLMOHHBIX BbIpaXXEHUIN KyNbTypbl/BblpaXXeHnn ponbknopa, kKotopas nosy4mna A4oCTaTto4uHO
LLMPOKOE MCMNOMb30BaHMe rocygapcrTesamm — yneHamm BONC.

Tunosble rnonoxeHusi Npu3BaHbl obecneunTb GanaHc MeXay OXpaHOW BblipaXKeHUn ponbKiopa
OT 3noynotpebneHunit, ¢ 04HON CTOPOHbBI, 1 cBO6GOAOM M NOOLLPEHMEM AaNbHENLLErO Pas3BUTUS 1
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pacnpocTpaHeHusi ponbkropa — ¢ Apyron. B HUX yunTbiBaeTCs TOT (paKT, YTO BblpaXKeHus
dhonbKnopa cocTaBnAOT XKNBOW OPraHnU3m YerioBe4YeCcKon KynbTypbl, U HENb3s AOMNYCTUTb,
4TOObI OH 3a0XHYSCS B CMMLLIKOM TECHbIX pamMKaxX OXpaHbl.

B cooTtBeTCTBUM C TUMOBLIMU MOMTOXEHUSIMU TPAOULMNOHHBIE BbIPaXXEHUS KyIbTYpbl/BblpaXXeHus
donbKopa OXpaHSATCS OT «HE3aKOHHOIO UCMONb30BaHMSA U OPYrMX HAHOCALLMX yLiepo
pevcteuny. B 2000 1 2001 rr. BONC npoBena obcnegoBaHme onbiTa rocygapcts B 06nactu
MCNonb3oBaHMsA U peanunsaumm Tunosblx NonoxeHnn. OT4eT onyGrMKOBaH B Ka4eCcTBe
aokymeHta BOUC WIPO/GRTKF/IC/3/10.

[KoHeL, npunoXeHna n ookymeHTa]



