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OXPAHA TPAOMLMOHHbIX 3HAHWW: OBEHOBNEHHbLIN BAPUAHT
NMPEABAPUTEJIBHOIO AHAJIM3A NMPOBENOB

HokymeHm nodzomoeneH Cekpemapuamom

1. Ha cBoewn gBeHaguaton ceccum, coctosBluencs B XXeHeBe 25—-29 despansa 2008 r.,
MexnpaButenbCTBeHHbIN komuTeT BOUC no uHtennekTyanbsHoM CO6CTBEHHOCTH,
reHeTM4YeCcKMM pecypcam, TPaanuUmMoHHbIM 3HaHaM 1 donbkrnopy (MKIP) pewwun, 4to
CekpeTtapuar, ¢ ydyeToMm npegecteytollen pabotel MKIP, nogrotoBuT B KavyecTtBe paboyero
AoKymeHTa TpuHaguaton ceccumn MKIP gokymeHT, koTopei ByaeT:

(a) xapakTrepusoBaTb 00513aTENLCTBA, NOSOXKEHNS N BO3MOXHOCTU, YXKE CyLLIECTBYHOLLNE
Ha MEeXOyHapO4HOM YypPOBHE A5 OXpaHbl TPaAULMOHHBLIX 3HaHWUA (T3);

(b) xapaktepusoBaTb nNpobenbl, CyLECTBYOLWME HA MEXAYHAapOOHOM YPOBHE, MO
BO3MOXXHOCTM UNITOCTPUPYS UX KOHKPETHBIMU NpUMepamu;

(c) copepxaTb coobpaxeHusl, BaxHble ANng onpeaeneHns LuenecoobpasHocTu
yCTpaHeHus aTux npobenos;

(d) onucbiBaTb BO3MOXHbIE MEPbI YCTpaHEHUS N0ObIX BbIABNEHHbIX NPOOGEnoB, KOTopble
CYLLIECTBYIOT UM MOTYT ObITb pa3paboTaHbl Ha MeXayHapoAHOM, perMoHanbsHOM
NN HaUMOHAaNbHOM YPOBHE, BKIKOYasi Mepbl MPaBOBOro U MHOTO XapakTepa;

(e) conpoBoOXgaTbCA NPUNOXEHNEM B BuAe Tabnuubl, OTpaxaroLen MOMEHTbI,
YyNOMSHYTbIE Bbile B NOANyHKTax (a) - (d).

2. Mepen CekpeTapmartom bbina NnocTaBneHa 3agada «siCHO U3NOXNTb paboune
onpegeneHns unu gpyrue NCXoaHble NpeanochIfikin CBOEro aHannsa.
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3. MepBLbIV NpegBapuTenbHbIN aHanu3 npobenos B obnactu oxpaxbl TBK 6bin nogrotoBneH
CekpeTapmaTtom B 3TOT nepuog 1 pacnpocTtpaHeH cpeamn uneHoB MKIMP ona HanpaesneHus no
HEeMy COOTBETCTBYHOLLMX 3ameyaHuin. C y4eToM MnornyyeHHbIX 3amedaHuii Obin noaroToBneH
crnegyowmin npegBapuTenbHbIA BapyaHT aHanmsa npobenos, KOTopbIn Hbl pacnpocTpaHeH Kak
aokymeHT WIPO/GRTKF/IC/13/5 (b) Rev. k TpuHaguaton ceccun MKIP, cocTtosiBuencs 13—

17 okta6ps 2008 .

4, To e camoe pellueHne 6bifno NPUHATO B 3TO BpeMsi ABeHaguaTon ceccuen MKIP no
BOMNPOCY O TPaAULMNOHHBIX BbipaxeHnAx KynbTypbl (TBK) — Takum obpasom, kK TpuHaguaTomn
ceccun MKI'P 6b1n1o nogroToBneHo ABa npeaBapuTenbHbIX BapuaHTa aHanmsa npobenos,
KoTopble cogepxanuck B gokymeHTax WIPO/GRTKF/IC/13/4 (b) Rev. (B oTHoweHun TBK) 1
WIPO/GRTKF/IC/13/5 (b) Rev. (B oTHOWweHUN T3).

5. K atomy momeHTy MKI'P y>xe npoBen o6CToATENbHbIN aHanM3 BO3MOXHbIX MPaBOBbIX U
aAMVHUCTPaTUBHbIX Mep oxpaHbl TBK. OTOT aHanu3 Bkno4an KOMMNIEKCHOe U3yyeHne
CYLLIECTBYIOLNX HAUNOHAmNbHbIX U perMoHanbHbIX NPaBOBbIX MEXaHN3MOB, NpoBeAeHMe
rpynnoBbIX Npe3eHTaumm, NOCBALWEHHbIX OMNbITY perynmupoBaHns AaHHON cdepbl, HAKONIIEHHOMY
B pa3HbIX CTpaHax, BbisiBIieHNe OBLLMX 3NEMEHTOB CUCTEM OXpaHbl T3, CUTyaUNOHHbIE
nccnenoBaHns, pesynbTaThl perynspHo NpoBOAMMbIX 06cneaoBaHMn MexayHapogHou 6asbl
NpaBOBbIX U1 aAMUHUCTPATMBHbBIX HOPM, @ TakkKe BbIABMEHNE KMOYEBbIX NPUHLMWMNOB U Lenen
oxpaHbl T3, nony4mBLIMX NOAAEPXKKY B Xo4e npeablaywmnx ceccuni Komuteta. Mo npocbbe
KomuTeTa ata npoBeaeHHas paHee paboTa no onpeaeneHno MCXOAHbIX NPeanochifiok aHanusa
6bina pestomupoBaHa B gokymeHTe WIPO/GRTKF/IC/13/5 (a), aononHusLLem
npegBapuTenbHbIN BapuaHT aHanusa npobenos, NpeacTaBneHHbI B JOKYMEHTE
WIPO/GRTKF/IC/13/5 (b) Rev.

6. B xone TpuHaguaTon ceccun MKIP, coctosiBluencs B oktsabpe 2008 r., nogpobHoro
o6cyxaeHus nokymeHta WIPO/GRTKF/IC/13/5 (b) Rev. He npoBoannock?, 1 B peLleHusx
CECCUW rOBOPUTCSH TOMBLKO, YTO AOKYMEHT BbIn «MPUHAT K cBeaeHunto»®. MKIP He npuHumana
PELLUEHNS O PAaCCMOTPEHUN JOKYMEHTA Ha DyayLInNX Ceccusix.

7. B 2017 r. N'eHepanbHasa Accambrnes BOMC obpatmnack k Cekpetapmarty ¢ npocboon
«NoaroToBUTb OOHOBIIEHHLIN BapuaHT aHanuTu4eckoro nccrnenosaHnsa 2008 r., NOCBALWEHHOro
npobenam B AENCTBYHOLLUX pexmnmax oxpaHbl B o6nactn T3 u TBK».

8. B cooteeTcTBMM C 3TUM pelleHuneM B MNpunoxerum | k gokymenty WIPO/GRTKF/IC/37/6
ObIn npeacTaBneH 06HOBMNEHHbIV BapuaHT NpeaBapuTenibHoOro aHanuaa npobenos B obnactu
oxpaHbl TBK, BbinonHeHHoro B 2008 r. CTpykTypa, bopmart 1 cogepxaHue npeabiayLero
aHanuaa B OCHOBHOM 6binv ocTaBneHbl 6e3 nameHeHun, KpoOMe Tex cnydaes, Koraa
Heobxoanmo 6bINo OTPa3UTb NPUHATUE HOBbIX MEXAYHAPOLHbIX NHCTPYMEHTOB MUIM U3MEHEHNS
B HOPMaTUBHOM perynmpoBaHuy Unu nonuTtuke. Takum o6pasom, 3Ta Bepcus No CyLlecTBy
npegcrtasnsna cobon 3anpolueHHbin MKITP 06HOBMNEHHbLIM BapuaHT. M3aMeHeHus Gbinu
BHECEHbI, B YaCTHOCTWU, B NyHKTbI 3-6, 12-13, 15, 16-17, 21-24, 33, 35, 39, 54, 59-61, 66, 71-73,
75, 81-84, 94, 98, 101, 108, 111-113, 117, 122, 125-126, 131, 134, 136, 138, 140, 142 n 147.
B npunoxeHuu Il cogepxanacb yTouHeHHas Tabnuua, oTpaxkaroLlasi BONpPOCh!, YyNOMSHYTbIE
Bblle B noanyHkTax (a)—(d). JToT e AOKYMeHT Oblnl BHOBb BbinyLueH Ans 38-n u 39-i, 40-i,
44-n, 45-in, 46-11 ceccmi MKI'P, a Takke BbinyCckaeTcH OS5 HACTOSILLEN CECCUM.

1 3ameyaHus, nonyyeHHble B 3T0 Bpems, Bce elle uMetoTcs Ha BebcaiiTe BOWC no cnegytowemy agpecy:
https://www.wipo.int/tk/en/igc/gap-analyses.html.

2WIPO/GRTKF/IC/13/11.

SWIPO/GRTKF/IC/13/DECISIONS.
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YTOUHEHHbIV BapuaHT npeaBapuTenibHOro aHanmaa npobenos 1 yTouHeHHasi Tabnuua

10. Komumemy npednazaemcsi
paccmompems YMOYHEeHHbIU eapuaHm
npedsapumersibHO20 aHarnu3a
npobersnos U ymo4YyHeHHyo mabnuyy,
codepxawuecs 8 npunoxeHusix | u ll.

[MpunoxeHusa cnenytoT]
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l. BBEOEHWE

1.  [OoKyMeHT CoaepXXuUT AaHHOe KpaTkoe BBeAeHWe 1 YeTblipe pasaerna, COOTBETCTBYOLLME
YyeTblpeM arieMeHTaMm, NPeayCMOTPEHHbIM pelleHneM KomuteTa, NPpUHATHIM Ha ero
JABeHagLaTon ceccum, a UMEHHO:

- Paspgen Il: paboune onpegeneHusa n gpyrme MCXoaHble NPeAnOChINKN aHanun3a;
- Pasgen lll: obasaTenbLcTBa, HOPMATUBHbBIE MOMOXKEHUS U BO3MOXHOCTU, YXKe
CYLLIECTBYHOLLME HA MEXOQYHAPOAHOM YPOBHE B paMKax OXpaHbl TPaANLNOHHBIX 3HAHUN

(«T3») (nognyHKT (a) pelueHuns);

- Pasgen IV: npobenbl, CyLecTBYOLWNE HA MEXAYHAPOOHOM YPOBHE, MO BO3MOXHOCTH
NPOUNAOCTPUPOBAHHBIE KOHKPETHBIMWU NpuMepamu (nognyHKT (b) pewweHuns);

- Paspgen V: coobpaxeHus, BaxHble Ans onpeaeneHuns LenecoobpasHocTy ycTpaHeHUs
3TuXx NpobenoB (NOANYHKT (C) peweHuns);

- Pasgen VI: BapuaHTbl 4ENCTBUI NO YCTPAHEHMIO JTHOOLIX BLISBNEHHbIX NPO6eos,
BKIOYas npaBoBble U Apyrve Mmepbl, byab TO Ha MeXayHapogHOM, PpermoHaribHOM Unm
HaLUMOHaNbHOM YPOBHE, KOTOpbIE yXXe CyLLEeCTBYIOT UNn MoryT GbiTb pa3paboTaHbl
(noanyHKT (d) pelueHuns).

2. B npunoxenunu Il cogepxuntca Tabnuua, oTpaxatoLasi NonoXeHus, paccmaTpuBaemble B
3TUX pasgenax (To ecTb B noanyHkTax (a)-(d) peweHns KomuteTta).

II.  PABOYME OMNPEOENEHNA N OPYTVE NCXOAHbLIE MPEAMOCHLINKNA AHAJTTN3A

(a) Pabo4ue onpedesnieHus

3.  [Npu3HaHHOro MexayHapoaHOro onpeaeneHns «TPaaMLMOHHbBIX 3HAHW» Kak TaKoBOro He
cyliectByeT. B psige mexayHapoaHbIX JOKYMEHTOB YNOMUHAIOTCSA TakMe poaCcTBEHHbIe
MOHATUA, Kak:

—  3HaHWSA, UHHOBALIMW U NPaKTUKA KOPEHHbIX U MECTHbIX OBLLMH, BONIOLAoLLME YepThl
TPaAMLMOHHOIO 06pasa XU3HWU, BaXHbIe ANs COXpaHeHUss GUONOrnYeckoro
pa3Hoobpa3ns 1 YCTOMYMBOrO NUCMONb30BaHUS Pa3HOOOPasHbIX BUONOrMYecKmx
pecypcoB?;

- T8, nmetoLne oTHOLLEHUE K FEHETUYECKUM pecypcam?,

- TPaAMUMOHHbIE 3HAHUSI, BaXKHble AN 06ecrneyYeHnst pacTUTENbHbIX FeHETUYECKNX
pecypcoB Ans Npou3BOACTBa NPOAOBONLCTBUSA U BEAEHUS CeNbCKOro Xo3sncTeas;

1 Cratbs 8(j) KoHBEHUMM O BUONOrMYeckom pasHoobpasum.

2 CtaTbsa 7 Haroickoro npoTokosa perysivpoBaHus 4OCTyna K reHeTUYecKM pecypcam M COBMECTHOTO
NCMONb30BaHWSA Ha CNpaBea IMBOM U PaBHOW OCHOBE BbIro OT UX NPUMEHeHUst K KOHBEHLMN 0 B1uonornyeckom
pa3Hoobpa3un (Haronckmin npoTokon).

3 Cratbs 9.2(a) MexayHapogHoro 4oroBopa 0 pacTUTENbHbLIX FeHeTUYECKNX pecypcax Ans Npov3BoacTsa
NpPOJOBONBLCTBUS U BEAEHUS CENbCKOro XO3ANCTBA.
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- KyNnbTypHOE Hacnegue, TPagUUMOHHbIE 3HAHWUS U TPAAULMOHHbIE BbIPAXEHUS KyNbTypbl,
a Takxke NposiIBNEHNS1 OCHOBaHHbIX HA HUX HayK, TEXHOMNOIMI 1 KynbTyp, BKIMOYas 3HAHUS
O JOACKMUX U TEHETUYECKMX pecypcax, CEMeHax, NekapcTBax, 3HaHNe CBOMCTB chayHbl U
dornopsbl, yCTHblE TpaguLmMK, nuTepaTypa, y3opbl 1 OPHAMEHTbI, CMIOPTUBHbIE U
TPaAMLUMOHHBIE UIPbl, a Takke N306pasnTernbHOe U UCTMIONHUTENBCKOE NCKYCCTBO?;

- TpaanunoOHHbIE€ 3HAaHWUA, Ba)XHble OJ1A CeNneKUNN XXNBOTHbIX U )KVIBOTHOBO,D,CTBas.

4. [pocbba 0 NnpoBeAeHM aHHOrO NpeaBapuUTENbHOro aHanu3a npobenos kacaeTcs
«TPAOULMOHHBIX 3HAHMINY KaK TaKOBbIX, @ HE KaknX-TO 6ornee KOHKPETHbIX MOHATUM, TakuX, Kak
T3, cBsA3aHHbIEe ¢ 06ecneveHnem G1MopasHooOpa3unsl, 3HaHUS O FEHETUYECKMX pecypcax
pacTEHU M XXMBOTHBIX Unn T3, NpMHagnexaline KopeHHbIM Hapoaam (HasbiBaeMblX Takke
«3HaHMAMM KOPEHHbIX HAPOAOBY); Takue Gonee KOHKPETHbIE MOHATUSA MOXHO cuMTaTh
BXoAAWmMMY B 6onee obLiee NoHATUE «TPaAULMOHHBLIX 3HaHUM» Kak TakoBbIX. OaHako,
NMOCKOMbKy meeTcs npocbba 0 NpoBeAeHUM OTAENbHOrO aHanu3a npo6enoB B OTHOLLEHUN
«TPaANLMOHHbIX BblpaXKeHWU KynbTypbl», NPeaMeTOM aHannsa AomkHbl ObITb TPaANLNOHHbIE
3HaHWSA B Y3KOM CMbICIE CIOBa, a He Bonee LMpoKoe NOHATME TPaAMLMOHHbBIX 3HAHWIA, KOTOpoe
NHOrga Ncnonb3yeTcs B KayecTBe obuero n 6onee onvcaTensHoro TepmMmHa. NosTtomy TepMUH
«TPaALMOHHbIE 3HAHWUSA», UCKITYUTENBHO AN Lenen AaHHOro aHanmsa, NoHMMaeTCs Kak
O3HavalLLMA 3HAHMSA KaK TakoBble B 0OLLEM CMbICIE, OCOOEHHO 3HAHMS, ABNSOLWMECS
pe3ynbTaToOM UHTENNEKTYaNbHON AEATENBHOCTM B TPAOULMOHHOM KOHTEKCTE, U OXBaTbiBaET
npakTu4eckme 3HaHus1, popMbl NPAKTUYECKON OEeATENbHOCTU, HABbIKM U MHHOBaLMK. Takoe
obuiee onpeaeneHne T3 0CHOBaHO Ha pe3ynbTaTax paboTbl camoro Komurteta®.

5. B ocHoBy aHanu3a npo6enoB NONOXeHO Takke TO UCXOAHOEe AOoNyLeHne, YTO aHanus
npo6enoB B NpaBoOBOWN OXpaHe MOXeT TpeboBaTb 6onee TOYHOro onpeaeneHns NOHATUSA
TPaOVLMOHHBIX 3HAHWUI, MOCKOSbKY CRULLKOM obLLee onpeaeneHne MoXxeT okas3aTbCs
HeJOCTaTOYHO SAICHBIM Ast KOHCTPYKTMBHOMO aHanu3a npobenos. 3a roabl paboTel KomuteTa
npegnaranncb 1 paccMmaTpmBanucb passinyHble KPUTEPUN OTHECEHUS 3HAHUI K TPaAULMOHHBIM.
N3 pasnuuHbix BoipaboTaHHbIX KOMUTETOM Xapaktepuctuk T3 B Ka4yecTBe XapakTepUCTUK,
KOTOpble MOryT AaBaTb NPaBO Ha NPaBOBY OXpaHy, 6binn 0TobBpaHbl KPUTEPUK, COrNACHO
KoTopbIM Takue T3

(i) cospgaroTCs, COXpaHATCA U NepenarnTcsl U3 MOKONIEHUS B MOKONEHNE B
TPagULMOHHOM KOHTEKCTE;

(i) sIBHO cBsA3aHbI C TPAOAULMOHHOW U KOPEHHOW OBLLIMHOWM NN HApO4OM, KOTOpLIE
COXPaHSIIOT UNW NepefatT 3TV 3HAHUSA U3 NMOKONEHUS B MOKONEHUE; U

(i) 6bITb HEOTHLEMNEMOWN HacCTbiO KYNbTYPHON NOEHTUYHOCTN KOPEHHOW U
TPaaNLMOHHOM OBLLMHBI NN Hapoaa, KOTOpble NPU3HAKTCA HOCUTENAMU TaKnX
3HaHW, obecrne4vrBas B TON UNN MHOW hOPMeE NX COXpaHEHWE, OCYLLIECTBIASA
KONMNEKTUBHOE BNageHne M1 Unn Hecs 3a HUX KyNbTYPHYK OTBETCTBEHHOCTb. JTa

4 Cratbsa 31 Oeknapauum OpraHnsaunm O6beanHeHHbIX Hauuin o npaBax KOPeHHbIX HapoOoB, AOKYMEHT
WIPO/GRTKF/IC/12/INF/6.

5 MyHKT 12 MHTepnakeHcKoi Aeknapauuy no reHeTUYECKUM PeCypcam KUBOTHBIX.

8 NcTouHuk: moccapuii OCHOBHbLIX TEPMUHOB B OBMACTV UHTENNEKTYarbHON COGCTBEHHOCTM U FEHETUYECKUX
PECYPCOB, TPAANLMOHHbBIX 3HAHWUIA U TPAANLMOHHBLIX BbIPAXXEHUI KyNbTYpbl, ONyONMKOBaHHbINA NO agpecy:
https://www.wipo.int/tk/ru/resources/glossary.html.

7 9Tu kpuTepumn B3ATbI U3 ctaTtbk 4 (MpaBo Ha oxpaHy), AoKyMeHTa «OxpaHa TPaaNLMOHHBIX 3HAHWIA:
nepecmotpeHHble uenu n npuHuunbel» (WIPO/GRTKF/IC/8/5). MockonbKy HMKaKoOro cornacusi He 4OCTUrHYTO, U 3TU
KpUTEpPUM OCTalOTCH OAHUM U3 NpeaMeToB NPOAOIHKaLLMXCS NeperoBopoB B MexnpaBUTeNbCTBEHHOM KOMUTETE
BOWC no nHTennektyansHo cO6CTBEHHOCTU, FEHETUYECKMM pecypcam, TpaaULMOHHBIM 3HaHUAM U OrbKIopY, 3Ta
CCbifka He 0GHOBMANAcb, OfHaKO ¢ bonee HeaaBHUMY NPeABAPUTENBbHBIMU NMOJIOXKEHUSMK MO BONpocam oxpaHbl T3
MOXHO O3HAKOMMUTBLCS NO crneayLemMy agpecy: https://www.wipo.int/meetings/en/doc_details.jsp?doc_id=368218.
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CBsI3b MOXET BblpaXkaTbCsl, PopManbHO unm HedopManbHO, B BUAE OObIYHOWM 1Nnu
TPaauLVOHHON NPaKTUKK, NpaBui Unu 3akoHoB. MoXeT yunTbiBaTbCA U Takowm
drakTop, Kak MHHOBALMOHHOCTb TPaAULMOHHBIX 3HAHUN.

6. C TOYKM 3peHMsa JaHHOro aHanuaa, YTobbl nognexaTb OxpaHe, 3HaHWUS JOMKHbI He NMPOCTO
onpenensaATbCs Kak « TPaauLUOHHbIE 3HaHUSA» B obLlem nnaHe. MoxeT GbiTb He06X0ANMbIM,
4yTOObI OHW Bonsowanu B cebe NPeeMCTBEHHOCTb NMOKONEHWI, UMENN 0ObEKTMBHYIO CBS3b C
OBLLMHON CBOEro NPOVCXOXOEHWNSI U CYOBLEKTUBHO aCCOLMNPOBANNCL C Takon OGLLIMHOMN,
cocTaensis bnarogapsi 3TOMy 3/1EMEHT ee COOCTBEHHOM MOEHTUYHOCTU. 3HaHWUS SBNSOTCS
MOMEHTOM COLManbHOro pasBUTMS OOLLUHbI.

7. BoT HekoTopble KOHKpeTHbIe npumepbl T3:

— TpaauUMOHHbIE MEOULMHCKME 3HAHWSI — 3HAHWSI O cnocobax NekapCTBEHHOro
MCMNONb30BaHUSA ONpeaeneHHbIX TEHETUYECKNX PECYPCOB, a Takke 0 MeTodax
NeYeHns, He CBA3aHHbIX C UCNONb30BaHNEM FrEeHETUYECKMNX PECYPCOB (TaknX Kak
TPaAULMNOHHBIN Maccax);

— 3HaHus, cBsi3aHHble C G1MopasHOO6pa3neM, UM 3HaHKS, KOTOPbIE «MMEIDT 3HaYeHne
ANsi COXPaHEHUS! U YCTONYMBOIO MCMONb30BaHUS BMONOrnYeckn pa3HoobpasHbIxX
pecypcoB»®;

—  TpaguUMOHHbIE 3HaHWS, MMEIOLLME OTHOLLEHNE K FeHETUYECKUM pecypcamM pacTeHui
ANSA uenein NponssoacTBa NpoAoBONbCTBUA U BeAeHUs CeNbCKoro Xo3sancTea’;

- TpagVLUMOHHbIE 3HAHWS, UMEIOLLME OTHOLLIEHME K CENEKLMMN XKMBOTHbIX U
XunBoTHoBoAacTBy™.

(b)  [pyaue ucxodHbie npednochiIKU aHanusa

(i) [MoHaMue «oxpaHbI»

8. B pamkax aHanusa npobenoB gOMmKeH paccmaTpuBaTbecs Bonpoc 06 «oxpaHe» T3. B kakomn-
TO CTeneHun aHanna npobenoB B OXpaHe, eCTeCTBEHHO, TpebyeT NOHUMaHWA camoro TepMyHa
«oxpaHa». B xoge cBoein gesatenbHocTM KoMUTET MCXOANN N3 CaMblX pasHbliX BapMaHTOB
TPaKTOBKM 3TOr0 NOHATMSA, OT NPaABOBOWN OXPaHbl OT HECAHKLMOHNPOBAHHOIO UCMOSb30BaHNS 1
npuceoeHusa T3 (BMaa oxpaHbl, KoTopasi 00bIYHO pacCMaTpUBaETCsl B KOHTEKCTE
3aKoHOAATEeNbCTBA M NOMUTUKM, KaCaloLMXCA MHTENNEeKTyanbHOW COBCTBEHHOCTH) 40
npakTn4ecknx opm 3awmtbl T3 oT ywepba n 6eCKOHTPONBLHOro pacnpocTpaHeHns (Hanpumep,
NPaKTU4ECKNX MHULMATMB NO AOKYMEHTMPOBAHMIO U pErMCTpaLnm CUCTEM TPaANLIMOHHbIX
3HaHWI, a Takke BbipaboTKM NpaBoBbIX TPEOOBAHNI B OTHOLLEHUK 3awwnTbl T3 oT yuepba, To
eCTb, (hakTnyeckn — 06s3aTenCTB 3awwmwaTb u cbeperate T3, a Takke COOTBETCTBYOLLNE
coumarnbHbIf, UHTENNEKTYanbHbIA U KyTbTYPHbIA KOHTEKCT, NOAAEPXMBaOLWMIA cuctembl T3).

9.  YTO4YHEHMIO MOHATUSA «OXPaHbI» MOTYT MOMOYb OTBETbI HA Takue BOMPOChI, Kak:
- 06BbEM COOTBETCTBYIOLLEN OXPaHbI:

- 00OBbeKTbl, KOTOPblE OXPaHAKTCA B HacTosiLLee Bpemsa (HanpuMmep,
naTeHTOCNocobHbIE N300peTeHNs);

8 KBP, cTaTtba 8(j)
9 MOMPPMNCX ®AO, ctatest 9.2(a).
10 MyHkT 12 VMHTepnakeHcKo AeKrapauum no reHeTUYECKM pecypcam XUBOTHBIX
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- Oenctsus, OT KOTOPbIX OXPaHAKTCA 00BbEKTHI (Hanpvlmep, onpeaeneHHble Buabl
MX NCNoJsib3oBaHNA TPETbUMMU J'IVILI,aMVI);

- OEWCTBUS, OT KOTOPbIX OHW -HEOXPaHSIOTCS (HanpuMep, BO MHOMMX CTpaHax
NaTeHTOCNOCOOHbIE N300PETEHNS HE OXPAHSAKTCA OT UCMONb30BaHUA ANS
nccrenoBaHuii, NPOBOAMMBIX B HEKOMMEPYECKUX Liensix);

- KaK OHW OXpaHsitoTcs (Hanpumep, orpaHu4eHa nnm oxpaHa BO BpeMeHU, TpebyeT
N OHa BbINOSTHEHUS KAKUX-TO (hOPMArbHOCTEN UMMM KaKNX-TO APYrux YCroBUi
(Hanpumep, TpeboBaHne 0 TOM, YTOObI HEpaCcKpbITas MHOPMaLMs, ANA KOTOPOM
ncnpalwmBaeTcsl OXpaHa, MMmena KOMMEPYECKYHO, @ HE KYNbTYPHYHO UMK
OYXOBHYIO LLlEHHOCTb);

- N, C OpPYron CTOPOHbI, Kakne o6bekTbl He Nnoanexart oxpaHe (Hanpumep, BO MHOMMX
CTpaHax He OXPaHAKTCA OObIYHbIE OTKPLITUSA M NYONIMYHO PacKpbITbie NPaKTU4Yeckue
3HaHMWS 1 HaBbIKK).

10. XapakTep MHHOBALIMOHHOWM AeATEeNbHOCTU KOPEHHbIX OGLLUVH U MHHOBAaLMOHHOW
«COCTaBNALWEN» CUCTEM TPAAULMNOHHbBIX 3HAHUI TaKkKe MOryT cnocob6CTBOBaTh BbISIBIIEHUIO
npo6enoB B NPaBOBON OXpaHe, NOCKOMbKY CyLLEeCTBYHLLME (DOPMbI M CTaHAaPTbI NPaBOBOM
OXpaHbl MOTYT He y4uUTbIBaTb MHHOBALIMM, CYLLECTBYIOLLNE B TPAAMLMOHHBIX KOHTEKCTAX.

11. T[pumeHnTENbHO K T3 TEPMUH «OXpPaHa» MMEET MHOXECTBO PasfnyHbIX 3HadeHnn. OH
MOXET 03HayaTb, B MPUHLUMNE, (PUINYECKYIO OXpaHy MaTepuarnbHbiX NCTOYHMKOB OT YXyALLUEeHUS
COCTOSIHUS! UNK yTpaThl (HanpMMmep, pecTaBpauuio APEBHMX TEKCTOB, codepawmux T3) u
3aKOHbI, BBOASALLME UK CTUMYNUPYIOLLME BBEAEHME NpOorpaMm coxpaHeHnus T3. [ns uenen
HacTosLLEero npeaBapuTenbLHOro aHannsa NnpobenoB TEPMUH «OXpaHay O3Ha4YaeT oXpaHy,
KOTOpas Yallle BCEro paccMaTpmBaeTCsl B KOHTEKCTE MHTENNEeKTyanbHoM COGCTBEHHOCTHU, TO
€CTb NPaBOBblE€ MePbI, OrPaHNYNBaOLLME BO3MOXXHOCTM UCNOSNb30BaHNSI OXPaHAEMOro
MaTepuana TpeTbMMM NLaMmn Ha OCHOBE NpaBa NpPensaTCTBOBaTb NOOOMY MX MCMOMb30BaHUIO
(ncknounTENbHBbIE NPaBa), YyCTAHOBMEHMS YCIOBUIN MX ONYCTUMOrO UCNOMNb30BaHMSA
(Hanpumep, ycrnoBun NMLLEH3MN Ha NCMOMNb30BaHNE NaTeHTa, yCrnoBun cobniogeHns
KOMMEPYECKOM TalHbl UM OXpaHbl TOBAPHOrO 3HakKa, Nnbo 6onee obwmx TpeboBaHmi,
KacaloLMxcsl cnpaBeasIMBOro Bo3HarpaxaeHus unu npusHaHusa npas). Kpome Toro, B Komutete
noavyepKmMBanoch, YTo T3 MOryT OXpaHsaTbCA (PU3NYECKMMU CPEACTBAMMI, @ TAKKE OXPaAHATLCS —
B HEKOTOPbIX CMbICNIax TEPMUHA «OXPaHa» — OT UCYE3HOBEHUS MyTEM NOOLLPEHUS NX LLUMPOKOro
NCNONb30BaHWs M YTO, C Y4€TOM HEOOXOANMON hOPMbI OXpPaHbl, MPUYEM 3TO MOXET ObiTb
CcaMbIiM 3KOHOMMYHbLIM 1 LOMrOBEYHbIM CPEeACTBOM UX OXpaHbl. [1pn Takom NOHMMaHUK
TepMUHa «OXpaHa» TPaguLUNOHHbIE MHHOBALUWUN, B YaCTHOCTU, CPEACTBA TPaAULMOHHOM
MeOMLMHbI, «OXpaHANUCb» Bbl NyTEM COAENCTBUSA UX LUMPOKOMY MPaKTU4eCKOMY
NCNONb30BaHMIO, O4HAKO 3TO HE TO MOHATUE OXpaHbl, KOTOpPoe 0ObIYHO MMEETCs B BMAY Npu
BblpaboTKe NONUTUKKM B cchepe MHTENNEKTyarnbHON COGCTBEHHOCTM.

12. BwmecTe ¢ TeM, BBMAY CMOXHOCTU OLEHKM NpoBenoB B NPaKTUYECKUX MHULMaTUBAX,
npeanpvHMMaeMblX Ha MeXxayHapoaHOM YpoBHE, 1 BBUAY TOro, 4To pabota KomuteTa
OpVEHTUPOBaHa Ha NpPoGremMaTuKy MHTENNEKTyanbHOM COGCTBEHHOCTM, B KOHTEKCTE
HacTosILLEero AOKyMeHTa NnoJ OXpaHow NoHMMaeTCsi oXpaHa OT HECAHKLMOHMPOBAHHOIO U
HecnpaBeaIMBOro NCMNoNb30BaHUS oXpaHsieMblx 06bekToB. B 6onee obliem nnaHe «oxpaHa»
B 3TOM CMbICrne nogpasymeBaeT onpeaeneHHblin ypoBeHb NOCTOSIHHOMO KOHTPOIS U
NONTHOMOYMI B OTHOLLEHNM COOTBETCTBYHOLLMNX TPAAULMNOHHbLIX 3HAHWI, C BO3MOXHbIM NPaBoM
WCKMOYEHMS MpaB ApYrnx N, Ui UHble OPMbl MOCTOSIHHBLIX MPaB MO OTHOLLEHWUIO K TaKUM
3HaHUSIM. TakoW KOHTPOIb AOSMKEH OCYLLECTBNSATLCSA OOLMHON UK KakMM-Nnbo NnuLom,
AENCTBYOLMM OT ee UMeHU. OH oTnmnyaeTcs OT pexmma O6LLECTBEHHOrO AOCTOSIHUS, NPy
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KOTOPOM nosib3oBaTtesib He HeCeT HN MaTepmaanon, HWU Mopaanon OTBETCTBEHHOCTU nepen
Cy6'beKTOM, npeaocraBmMBLLUIM 3HaAHUA.

13. 3TO0 OTHIOAb HE O3HAYaET, YTO 3TO €ANHCTBEHHAA 3aKOHHAs UMK BaxkHas popma OXpaHbl
unun popma, KOTopyto crnegyeT cuntatb Hanbonee Heobxoammo. COOTBETCTBEHHO, AAHHbIN
aHanms npobenoB kacaeTcsa obnacTten, KOTopble ABMSATCA 0ObIYHLIM NPEeaMETOM
3aKkoHoZaTesNbCTBa Mo BONpPOCaM MHTEMNEKTyarnbHOM COOCTBEHHOCTU N COOTBETCTBYHOLLMX MEP
perynupoBaHus. Opyrne mexayHapoaHbI NpaBoBble CUCTEMBI, Takne kak KoHBeHLMs O
Ouonornyeckom pasHoobpasum unu koHeeHuun KOHECKO, noaxoasaT k pasnuyHbIM acnekTax
COXPaHEeHUs 1 3alnTbl TPAANLNOHHBIX 3HAHU B KOHKPETHOM KOHTEKCTE, COOTBETCTBYHOLLEM UX
npegMmeTy perynmpoBaHust.

- Tak, ctatba 8(j) KBEP, o3arnaeneHHasa «CoxpaHeHue in situy», rnacut, 4To Kaxaas
CTOpOHa «obecneunBaeT yBaxeHne, COXpaHeHne 1 nogaepxaHne 3HaHum,
HOBOBBEAEHMIN N NPAKTUKN KOPEHHbBIX N MECTHbIX OOLLMH, OTpaXatoLmnx
TPaAULMOHHBIN 06pa3s XM3HU, KOTOPbIN UMEET 3HAYEHNE OS5 COXPAHEHUS U
YCTOMYMBOrO MCMNOJSb30BaHMS GMOMNornyeckoro pasHoobpasusi, cnocobCcTByeT MX
Bornee WMpPOKOMY NPUMEHEHMIO C 0O40BPEHUS 1 NPK y4acTUM HOCUTENEN Taknux
3HaHWI, HOBOBBEAEHWN N NMPAKTUKK, a Takke NooLLpsieT COBMECTHOE Nosib3oBaHne
Ha cnpasesiMBo OCHOBE Bbiro4amMu, BbiTEKAOLWNUMUN U3 MPUMEHEHUSA Taknx 3HaHWMN,
HoBoBBeaeHN K npakTukn». B KBP cogepxatcs n gpyrne nonoxeHus,
KacaroLmecs pacnpocTpaHeHns 1 NOOLLPEHMST UCMOMNb30BaHUSA TPaaULMOHHbIX
3HaHW: Hanpumep, B HeN roBopuTcsa 06 oOxpaHe 1 NOOLPEHNN «MCMOSb30BaHNS
BMoNorM4yecknx pecypcoB B COOTBETCTBUM CO CIIOXUBLLUMMUCS KyNbTYPHbLIMU
o6bl4asimMu, KOTOpble COBMECTUMbI C TPeBOBaHUSAMM COXPaHEHUSA NN YCTONYMBOIO
ncnonb3oBaHuay (ctatbst 10), 06 «06MeH[e] pe3ynbTataMn TEXHUYECKUX, HAaYYHbIX 1
coumManbHO-3KOHOMUYECKUX NCCeA0BaHUIA, a Takke MHdopMaunen o nporpammax
npodeccnoHanbHOM NOAroTOBKN U 06crnenoBaHnii, cneynanbHbIMU 3HAHUSIMMU,
MECTHbIMU N TPAAULMOHHBIMWN 3HAHUAMMW KaK TakOBbIMU U B COMETaAHUN C
TEXHOMOrMAMM, YNOMSAHYTbIMU B NMyHKTE 1 cTaTbM 16», 1 O TOM, YTO «OH BKITHOYaET,
Koraa 370 BO3MOXHO, penaTtpmaumio nipopmaumm» (ctatesa 17), a Takke o
COTpyAHMYecTBe B 06nacTn pasBuUTnst U UCNOSb30BaHNS TEXHOOMNIA, BKIHOYas
TEXHONOMMN KOPEHHbIX N TPaaULMOHHBIX 00LLMH (cTaTba 18).

- Lenbio Harorckoro npoTokona ABnseTcs COBMECTHOE U3BMNeYeHne Ha
cnpaBeanMBoON 1 paBHOW OCHOBE BbIrog OT UCMOSb30BaHNSA reHeTUYECKMX PECYPCOB,
4YTO CNOCOBCTBYET COXpaHEHUIO pa3HOObpa3nsa GMonorMyeckmx pecypcos u
YCTOMYMBOMY MCMNONb30BaHUIO UX anemMeHToB (cTatbs 1). MpoTokon Takke
OTHOCMUTCA K T3, CBA3aHHbIM C reHeTUYECKUMN pecypcamun 1 Bbirogam ot
NCNONb30BaHUS TakUX 3HaHUN (cTaTtbs 3).

- B KoneHuun FOHECKO 2003 r. 06 oxpaHe HemaTepuarnbHOro KyfibTypHOro
Hacneausa oTMeYaeTcsl, YTO «MoKa He CyLLeCTBYET HUKAKOro MHOrOCTOPOHHErO
NpaBOBOro akTa, MMetoLLero oba3aTernbHy0 CUYy N KacatoLerocs OXpaHbl
HemaTepuanbHOro KynbTypHOro Hacneamsi». CoxpaHeHue onpenenseTcs kak
KNPUHATNE MEP C Lienbto obecneveHnst XXM3HeCnocobHOCTN HemMaTepuarnbHOro
KynbTYpPHOro Hacnegus, BKrovas BbiiBNeHNe, AOKYMEHTUPOBAHUE, NCCneaoBaHue,
COXpaHeHue, 3aWwuTy, Nonynap1M3auunio, NoBbILLEHNE ponu, nepegayy, rnaBHbIM
06pasom ¢ noMoLLbo hopManbHOro U HedhopMarbHOro o6pa3oBaHns, a Takke
BO3pOXAEHME Pa3NMYHbIX aCMEeKTOB Takoro Hacnegusa». HematepuanbHoe
KynbTypHOE Hacrnegue onpeaensieTcs Kak BKYatoLlee «3HaHWs, Hoy-xay, HaBbIKY,
NPaKkTUKK 1 NpeLcTaBreHns, co3gaBaemMble U coXpaHsaemble obLnMHamMm Bo
B3aMMOLENCTBUM C OKpYXKatoLen nx cpenom ... [O]ta cdepa oxBaTbiBaeT MHOINe
obnacTtu, TakvMe Kak TpaguunoHHas aKkonornyeckasa MyapocTb, TPaauLMOHHbIE
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3HaHus, 3THOBMonorus, 3THo6oTaHMKa, 3THO300510MMsA, TPAaAULNOHHbIE CUCTEMbI
LuenuTenscTBa 1 dpapmakones...»'. B kayectBe ogHOro U3 NpMepoB nNpueBeaeHa
cuctema « AHOCKOro KOCMOBUAEHMSI» Hapoda kanaeans (bonmeus), kotopas
BKMNto4aeT hbapmakoneto 1 TpaguuNoHHYH CUCTEMY LLENUTENBCTBRA.

- B ogHOM 13 mexagyHapogHO-NPaBoOBbIX JOKYMEHTOB, KacatoLLMXCSA MNOMUTUKM B
obnactu kynbTypbl — KoHBeHummn FOHECKO 2005 r. 06 oxpaHe n nooLupeHnmn
pa3Hoo6pa3nsa opm KynbTypPHOro CaMOBbIPaXXEHUSA — «OXpaHay» onpeaensieTcs
«KaK NpuUHATUE Mep, HanpaBfeHHbIX HA COXpPaHeHWe, 3alUnTy 1 yBenmdeHme
pa3Hoobpa3nsa opm KynbTypHOro caMoBbIpaxeHus». OHa UnnCcTpupyeT CBA3b
Mexay pacnpocTtpaHeHnem T3 n oxpaHon TBK, npnsHaBas, 4to «pasHoobpasne
hopM KynbTYpHOro CaMOBbIPaXXEHNS, BKIOYaA TpaanLMOHHbIE (DOPMbI, SABNSieTCA
Ba)XXHbIM (haKTOPOM, JAOLLMM NI0AAM U HApOAaM BO3MOXHOCTb BblpaXaTb CBOU
naen n LeHHOCTM U 0OBMEeHNBaTLCA UMY C OPYTUMNY.

14. XoTa B HacTosiLEeM aHann3e npobenoB NpU3HAETCsl BaXXHOCTb M aBTOPUTET TakuX yxxe
CYLLLECTBYHOLLNX MEXAYHAPOAHO-NPaBOBbLIX JOKYMEHTOB M BbIMOTHAEMbIX MMWN BaXKHbIX 3a4a4 B
obnacTtu cbepexeHus n 3awmntbl T3, Nepeq HUM He CTaBUTCS 3ada4va NonbiTaTbCs OLEHUTb
BO3MOXHbIE Npobenbl B 3TUX JOKYMEHTaX, KOTOPbIE NPUMEHSAOTCS HA OCHOBE
CaMOCTOSITENbHbIX MaHAATOB; Kak y>Ke YNOMUHANoChb, OH NPU3BaH COCpeaoTo4MTb BHUMaHNE Ha
TOM acnekTe NpaBoOBOW OXpaHbl, KOTOPbINA Yallle BCEro y4nTbiBaeTCsa Npu pa3paboTke NonmMTUKK
1 3akoHoaaTenbcTBa B obnactu UC.

15. B KOMMeHTapusix K NnepBoMy BapuMaHTy HaCTOSILLLEro NpeaBapuUTENibHOro aHanmsaa
noaYepKMBarnoch, YTo Takylo HanpaBrneHHOCTb aHanuaa NnpobenoB He cnedyeT pacueHnBaTb
Kak npeaBoCXuLLieHNe BbIBOAA O TOM, YTO TPAAULMOHHbBIE 3HAHMUSI MOTYT OXPaHATLCA B paMKax
cuctembl VIC; npyn 3TOM OTMEYanoch, YTO CyLECTBYOT pasfiinyHble MHEHUS U NO3ULMK
OTHOCUTENBHO TOrO, Kakast UMEHHO KOHLIENUMA OXpaHbl ABMSIETCA NOAXOAALEN.
CooTBETCTBEHHO, aHanM3 nNpobenoB HOCUT onMcaTenbHbIA XapakTep: BbiiBIIEHNE TOro Unn
MHOro npoberna B «oxpaHe» B 4aHHOM KOHTeKkcTe VIC He o3Ha4aeT, 4To Takon npoben MoxeT
UNun JosmkeH BbITb yCTpaHeH. OTO Takke He O3HaYaeT, YTO HeKasi CUTyaumsl, KoTopas B CTPOrOM
CMbICIe SIBNSeTCA OAHMM «NPoBenomy, 4OMMKHA YCTPaHATLCA B NPUOPUTETHOM NOPSIAKE, paHee
apyrmux npobenos (Bkntodasa npobensl B Apyrnx dopmax oxpaHbl, BbIXOOALMNX 3@ paMKu
3aKoHOoAaTenbCTBa M NONUTUKM B 06NacTn MHTeNnekTyanbHoM cobcTtBeHHOCTU). [1oaTomy B
pasgene IV npobenbl hukcnpyloTes B nopsagke pakTMyeckon KOHCTaTalumm, a B criegytowem 3a
HUM pasgene V nanaraloTca coobpaxkeHus, KOTOPbIMU rocygapcTBa-YreHbl MOryT
PYKOBOOCTBOBATbLCS, paccMaTpuBasi OTAENbHbIA BONPOC O TOM, CrieayeT N Unu He cnegyeT — u
€ecnun a, To Kaknm o6pa3oM — yCTpaHsTb T€ UINKN UHbIE N3 BbISIBNIEHHbIX NPOGEOB.

(i) Css3b ¢ aHanu3zom ripobernios 8 obrnacmu TBK

16. B mnHTepecax 6onbluern onpegeneHHOCTN JaHHOro aHanuaa npobenoB u B COOTBETCTBUN C
BblpaboTaHHbiM KomuTeTOM 06LLMM paboyunm Nogxo40M NMPOBOAUTCA pasnuyume mexay T3 u
TPagMLUMOHHBIMK BblpaxeHuamu kynbTypbl (TBK). Hekotopble popmbl oxpaHbl TBK kocBEHHbIM
obpasom Takke obecneumBatoT oxpaHy T3: Hanpumep, Npu oxpaHe 3annucen TpaanLUMOHHbIX
NneceH 1 ckasaHui, C MOMOLLIbIO KOTOPbLIX T3 COXpaHAITCA U NepenarTCsa U3 NMOKONIEHNS B
MOKOSIEeHNE B pamMKax OBLUMHBI, UNN NPU OXpaHe N3aennin KyCTapHbIX NPOMbICIIOB,
BonnowawLmx B cebe csoeobpasHbie NnpveMbl paboTbl UM NPAKTUYECKME 3HAHWS U HABbIKY,
OCHOBaHHble Ha T3. YnomsiHyTas Bbiwe cuctemMa «AHACKOE KOCMOBUAEHME» HapoAa KanaBans
— 3TO cUCTEMA MEOULMHCKMX 3HaHWIA, KOTOPbIE Takke BOMMOLWATCH XEHLLMHAMKM KanaBans B
COOTBETCTBYIOLLMX NIEMEHTOB OPHAMEHTa Ha TkaHAX. BHumaHwue, 6e3ycnosHo, cneayeT
yoensatb 06oumM acnektaMm CUCTEM TPaOULMOHHbBIX KyNbTYP U CUCTEM 3HAHWIA: KaK CYLLLECTBY Unun

11 http://www.unesco.org/culture/ich/index.php?pg=56
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COAEPXaHUI0 NPaKTUYECKNX 3HAHWI, KOTOPbIMM 061agatoT OBLLMHbI, TaK U UCNONb3YyeMbIM UMY
dopMam BblpaXkeHns. ITU BUObI oXpaHbl POPM BbIpaKEeHUN TPaguULMOHHON KYNbTypbl U
KyNnbTYpHOro Hacnegus Hagnexawmm obpasomMm paccMOTPEHbI B YTOYHEHHOM BapuaHTe
aHanmsa npobenos B oxpaHe TBK (aokymeHT WIPO/GRTKF/IC/37/7) n ynommHatoTCcAa B 4aHHOM
aHanuse npobenos B oxpaHe T3 nuLb BCKOMb3b, B MOPSAKE NOATBEPXKAEHMUS
B3aMMOLOMOMHAEMOCTM 3TUX OBYX aCNEKTOB OXpPaHbl.

(i)  PasHoobpas3ue ceoticme T3

17. AHanus ocHoBaH Ha CreayLLMX UCXOAHbIX AOMNYLLEHUAX B OTHOLLEHUM OBLLIMX CBOMNCTB
T3

— T3 moryT BkntoyaTb B ce6 KOHKPETHbIE 3N1EMEHTbI 3HaHWIA, B TOM YMcne
WHHOBaLUKN, aBTOPOM KOTOPbIX SABMSETCA OAWNH U3 YNEHOB TPaANLNOHHON OBLLMHbI,
unu 6onee LWMPOKMIA KOMIIIEKC CUCTEMATU3NPOBAHHLIX 3HaHWU. He genaetcs
HUKaKUX UCXOAHbIX OONYLLEHUA OTHOCUTENBHO TOrO, AOSMKHbI NN « TPAAULMNOHHbIE
3HaHNSA» OrPaHNYMBATLCA KOHKPETHLIMU ArieMeHTaMmn 3HaHWU Unu BbiTb CUCTEMOM
3HaHWUN.

—  He penaetcst HUKaKMX MCXOAHbIX AOMYLLEHUA OTHOCUTENbHO TOro, SABMAKTCA NN
onpegeneHHble T3 06s3aTeNbHO NAaTEHTOCNOCOOHBIMI NN 06s3aTENBHO
HeNnaTeHTOCNOCOOHbIMU; 3rieMeHTbl T3 MOryT ObiTb Kak NAaTEHTOCMNOCOOHBIMU, TaK U
HenaTeHToCcnocobHbIMWU. BO3HWKHOBEHME MHHOBALUWN B TPAAULMOHHOM KOHTEKCTE
camo no cebe He genaeT ee HENATEHTOCNOCOOHON (MPY YCIOBWM, YTO NATEHT
BblJaeTCsi NOANMHHOMY n3obpeTaTento, aBTopy/aBTopaM MHHOBALIMIA,
NPOMCXOAALLMX N3 TPAOULMOHHOM OBLLUMHBI, NN UX NOASNTMHHBIM NPaBONPEEMHUKaM).
MHbiMK crnioBamu, cam dakT, YTO onpeaeneHHble 3HaHUS SABNATCA
«TPaAVLMOHHBIMWUY, OTHIOAb HE NULIAET UX NaTeHTOCNOCOOHOCTU. TeM He MeHee,
BO3MOXXHa NpaBoBas HeoONpeaeneHHOCTb B OTHOLLEHUN CNocob0B NpUMeEHEeHNs!
CTaHOapTOB HOBU3HbI, N300peTaTeENbCKOro YPOBHS U NOME3HOCTM K 3asiBNEHHbLIM
N306peTeHUaIM, KOTOpble caMy NPeacTaBnsalT cobon T3, ABnATCS NX
NPOU3BOAHBLIMM UM CO3[aHbI B paMKax CUCTEMbI TPAAULMOHHBIX 3HaHWI. Kpome
TOro, MOXeT CyLLEeCTBOBaTb HEONpPEAENeHHOCTb B OTHOLLEHUN cnocoboB
onpeneneHns COOTBETCTBYIOLLErO 3asiBUTENSI — HAanpuMep, B cryyae, koraa
nateHTocnocobHble T3 co3gaHbl B pamkax TPaauUMOHHON OBLLMHBI U Apyroro
coobLecTBa.

— T3 He obga3aTenbHO cnegyeTt paccmaTpmBaTth B KQYECTBE PACKPbITbIX UMK He
pacKpbITbIX NY6ANYHO: OHWM MOTYT BbITb KaK pacKpbITbiIMU, Tak Y HE PACKPbITbIMMN.
Kpome Toro, MoxeT CcyLLeCTBOBaTh NpaBoBasi HeonpeaeneHHOCTb B OTHOLLEHUN
TOro, MOXHO N T3, pacKpbiTble B pamMmkax MECTHOW NN KOPEHHOW OBLLNHBI, CYUTaTb
«He pacKpbITbIMU» UIN HE BXOASALWMMM B OBLLLECTBEHHOE LOCTOSIHUE.

— B oTHOWweHnn T3 MoryT NpUMEHATLCSA pasnuyHble POPMbI COBCTBEHHOCTH,
OTBETCTBEHHOrO XpaHeHwusi, NpaB U MHTEPECOB, NPEAYCMOTPEHHbIX MPaBOM
crnpaBeannBOCTU. Takumu npaBaMu MOXeT 06riagaTb OTAENbHbINA YNeH OO MHBI,
o0LMHa B LEenom (He3aBMCMMO OT TOrO, MPU3HAETCH NN OHWU OPULNYECKM B KQ4eCTBE
TaKkoBOW) nnu rocyaapcTtso (nnbo camo no cebe, nMbo kak LOBEpPUTENbHbIN
yNpaBnsAwLWMIA B UHTEPEcax OTAENbHbIX NnL iy 0bwuH). OnpegeneHHble acnekThbl
T3 mMoryT accoummpoBaTbCs C OTAENbHLIM YIIEHOM OBLLMHBI, AaXe ecnun

12 Cm. Takke gokymeHT WIPO/GRTKF/IC/17/INF/9 «[MepeyeHb 1 kpaTkoe TEXHUYECKOe NOsiCHEHNE B OTHOLLIEHUM
pasnuyHbIX (PopM CyLLLECTBOBaHMS TPaANLIMOHHbBIX 3HAHWIAY», pa3MeLLEHHbIN MO agpecy:
https:/ww.wipo.int/edocs/mdocs/sct/en/wipo_grtkf_ic_17/wipo_grtkf_ic_17_inf_9.pdf.
https://www.wipo.int/edocs/mdocs/sct/en/wipo_grtkf ic_17/wipo_grtkf ic 17 inf 9.pdf.
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obnagatenem Bcero komnnekca T3 aBnsieTca obLWuMHaA Kak TakoBasi, KoTopas
ABNSAETCHA XpaHMTENeM BCero kKomnrekca Takmx 3HaHun. OnpeneneHHole T3 moryT
TaKke SIBNATbCA YacTbio OOLLEro Hacneamsi YerioBevecTBa 1 He NpMHaanexaTb
HUKAKOW KOHKPETHOW OBLLMHE Unun cTpaHe.

—  3HaHusi KopeHHOU 0bWUHbI cHUTalTCsl bonee onpeaeneHHbIM KOMIMIEKCOM 3HAHUN,
yem T3, NOCKONbKY OHM CO34al0TCS, NOAAEPKMBAIOTCA N PacnpOCTPaHATCA
KOPEHHbIMWN HapogaMu, NPU3HaHHbIMKU B Ka4yecTBe TakoBblx. Hocutenammn T3 moryT
ObITb 1 OpYyrMe MecCTHbIE U KyIbTypHble OBLLMHBI, KOTOPbIE HE NPU3HAIOTCA B
KayecTBe KOPEeHHbIX 0OLWMH. BO3MOXHO, YTO psig NoAXo40B K aHanun3y npobenos
AOIKeH ByaeT oTpaxaTb BO3MOXHbIE pa3nmyns B NoAxXo4e K 3HaHUSIM KOPEHHbIX
OGLLNH 1 K TPaANLMOHHBIM 3HaHMAM B 6onee LWMPOKOM CMbICNE crioBa — cnegyet
OTMETUTb, HanNpPUMep, YTO NpaBa KOPEHHbIX HAPOAOB Ha TPAAMLMOHHLIE 3HAHMS
Oblnn onpeaeneHbl B MexayHapogHon geknapaumm (Kotopas pacCMOTpeEHa HXe).

(iv) Xapakmep ebisgsnsaembix «npobesioex

18. Becbma BEpPOATHO pacxoxaeHne MHEHUN OTHOCUTENbHO TOro, YTO crneayeT cumTaTb
peanbHbIM «nNpobenom» B ob6nactn oxpaHbl; 0T4acTM 3TO 06YCNOBMEHO TEM, YTO CaM TEPMUH
«OXpaHa» MOXeT UMeTb BECbMa LUMPOKME KOHHOTALMK UM TOYHOE NPaBoBOe NpuMeHeHne. B
HacTosWweM npeaBapuTenbHOM BapuaHTe aHanusa npobenos npobrnema Takoro pacxoxaeHus
B Noaxo4ax pellaeTcs NyTemM OTPaXKeHUs LUMPOKOro CNeKTpa BO3MOXHbBIX BApMaHTOB peLleHns
BOMpoca 0 TOM, YTO cregyeT NoHMMaTh Nog «NpobenomMmy»; Takme pasnuyHblie BO3MOXHbIE
aonyweHus pasbscHaoTcsa B pasgene V. B pasgene IV (c) HacTosilwero aHanusa
nepeyncrieHbl BO3MOXHbIe Npobenbl, KOTOPbIe UNNICTPUPYIOTCA NpUMepaMu, O4HaKo cnegyeT
nmeTb B BMAY, YTO Npoben», BOCNPUHMMaEMbI OOHUMKN agpecaTamMmmn HaCTOSILLLEro aHanmaa Kak
CYLLLECTBEHHbI, MOXET BOOOLLEe He pacLeHMBaTbCS B Ka4eCTBE TaKOBOrO MM BOCNPUHUMATLCS
Kak HecyLeCTBEHHbIN Apyrumn. B cBSI3M € 3TMM Lenb 4aHHOro aHanm3a npobenos —
onpefennTb NOTEeHUManbHble «Npobenbl» Ans CoaencTBUsS UCKYCCMM MO BONPOCcaM NONIUTUKN,
a He BbIHECTU OKOHYaTEMbHbIE CYXXOEHUS N0 BONpOcaMm, ABNAIOWUMCA NpeaMeToM
npogoskatoLerocs obcyxgeHus.

19. B yacTtHoCcTK, npoben B NpaBOBOM OXpaHe MOXET paccMaTpMBaTbCA Kak >xenarenbHas
cuTyauus, a He oba3aTernbHO Kak CUTyauus, KOTopyto cnegyeT ycTpaHuTb. Obwuii nogxon
COCTOMT B TOM, YTO HOpMasbHO PyHKUMOHMPpYoLWwas obnacte obLecTBEHHOro AOCTOSHNSA
npegnonaraeTt onpeaeneHHble «Npobernbi» B MPaBOBOM OXpPaHe UM BO3HUKaET B pe3yrnbTate
Takunx «npobenosy.

20. B camom obLiem cMmbicne ogHMM 13 BapuaHToB «npobena» sBnseTcs OTCYTCTBUE Kakoro
Obl TO HX BbINIO NPaBOBOrO MexXaHM3Ma OXpaHbl 3HaHW. [encTByOLME MEXaHN3MbI NPaBOBOW
OXpaHbl OPUEHTUPOBAHbI HA KOHKPETHbIE (POPMbI UM ACNEKTbl 3HAHWI U OENCTBYIOT
OorpaHnMYeHHbIM 0O6pa3oM: Tak, He packpbiTas MHPOpPMaLUUNS OOMKHA OTBeYaTb OnpeaeneHHbIM
yCrnoBuMaAM, 4TOObI Nognexarb OXpaHe B kKayecTBe 06bekTa KOMMEPYECKOM TarHbl UK
KOH(pnaeHunanbHoOn MHopMaLMK; K TOMY Xe Takad oxpaHa UMeeT OrpaHUYeHHbIN XxapakTep
(Hanpumep, oHa He pacnpoCTpaHAETCA Ha TPETbMX NKL, KOTOPbIE NOMy4YMM COOTBETCTBYOLLME
3HaHus He3aBucMMo). loaTomy onpepeneHne «npobena» B oxXxpaHe MOXET O3Ha4yaTb
YyTOYHEHME Kpyra 0O0beKTOB, NoANexXalmx OXpaHe, U onpegeneHne He paspeLleHHbIX BUO0B
OENCTBUN TPETbUX KL, NO3BOSISIOLLIEE TaKUM NULAM 3HaTb, KaKMe MMEHHO OENCTBUSA OHU He
MOryT coBepLUaThb.

[Mpoberbl 8 KOHMEKCMe MHO20yPO8HEB020 100X00a K ornpedesieHUto obbemMa oxpaHhbl

21. Ha coen geaguatb cegbmomn ceccun MKIP BHec Ha obcyxaeHne npeanoxeHue o
MHOrOypOBHEBOM MOAX0AE K onpeaeneHnto obbema oxpaHbl, KOTOPbIN NpeanonaraeT, YTo
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npasoobnagaTenu NMeT pasrnuyHble BUAbl UM YPOBHW Npas Uiy MOryT BOCNOSb30BaTbCS
pasnMyHbIMK Mepamu, B 3aBUCUMOCTU OT XapakTepa n ocobeHHocTen obbekTa OXpaHbl, yPOBHS
KOHTPOIS, KOTOPbIM pacnonaratoT 6eHedumumapbl, U CTeNeHn pacnpocTpaHEHHOCTUM OObeKTa
oxpaHbl. MHOroypoBHEBbIV NOAX04 O3HA4YaeT oM dEPEHLMPOBAHHYHO OXpaHy pasfnyHbix T3 B
LUMPOKOM MHTEpBane OT TPagULMOHHbBIX 3HAHWIA, AOCTYMHbIX LUMPOKON Ny6rnvke, 4O 3HAHWUA,
XPpaHsLWNXCA B TalHe, He M3BECTHbIX 3a Npeaenamm obLLMHbI 1 KOHTPONMPYEMbIX
B6eHeduumapamun. OTOT Nnogxon npeanonaraeT, HaNnpuMep, YTO B OTHOLLEHMM OgHUX B1UaoB T3
(Hanpumep, T3, coxpaHsaeMblX B TaMHE) MOTYT NPUMEHATLCSA UCKITIOYUTESNbHbIE
MUMYLLECTBEHHbIE NpaBa, B TO BPEMsI Kak Ans Apyrux Bnaos T3, koTopble ny6nnmyHo
pacnpoCTpaHeHbl UM LUMPOKO U3BECTHbI, HO BCE e CBA3aHbl C KOHKPETHbIMU KOPEHHbLIMU
Hapogamun 1 MeCTHbIMY 06LWKnHaMK, 6onee nogxoasLlen MoxeT OblTb MOAENb MUYHBIX
HEUMYLLLECTBEHHbIX Npas..

22. CnepyeT OTMETUTb, YTO B KOHTEKCTE MHOrOYpPOBHEBOIO NoaxoAa K onpegeneHunio obbema
OXpaHbl NpobGenbl, KOTopble MOryT ObITb BbISIBNEHbI HA MEXAYHapoO4HOM YpOBHe, ByayT, no-
BUOVUMOMY, pPasnmnyaTbCs B 3aBUCUMOCTU OT YPOBHS UX OXPaHbl, ONpesensieMoro ¢ y4eTom,
Hanpumep, Takux MOMEHTOB, Kak xapaktep n ocobeHHocTn TBK, ypoBeHb KOHTpoONS,
coxpaHsieMbli 6eHeduLmapamm, 1 CTeNeHb PacnpoCTPaHEHHOCTU BblpaxkeHnin®s,

.  CYWECTBYIOWNE OBA3ATEJIbCTBA, NMONOXEHNA N BOSMOXHOCTW OXPAHbI

23. OT10T pasgen noceseH «obsa3atenscTBam, HOPMATUBHBLIM NMOSNTOXKEHNUSIM Y BO3MOXXHOCTSAM
obecnevyeHns oxpaHbl, KOTOPbIE yXXe CyLLeCTBYIOT Ha MeXayHapoAHOM ypoBHe». B pamkax
HacTosILLEero aHanunsa getanbHO paccMaTpmBatoTcs opMbl OXpaHbl, obecnevvBaemon
OCHOBHbIMW MeXAyHapOAHbIMU LOKYMEHTaMu1, 4ENCTBYOLWMMY B LerioM B 06nactn oxpaHbl
WHTEeNnNeKTyanbHOM cCO6CTBEHHOCTU, N MEHee AeTarnbHO — OXpaHa, obecneunBaemas
MEeXAYHapOAHbIMU JOKYMEHTaMN, AEUCTBYIOLWMMM B APYrnX 06nactax MexayHapoaHOro
nyGrnn4HOro npasa n HeNOCPEACTBEHHO KacaloLWMMNC TPaaULMOHHBIX 3HAHUA N NX OXPaHbl.
[nsa KpaTKOCTW M ACHOCTU aHanm3a KOHKPETHbIE NPaBOBble 4OKYMEHTbI HE paccMaTpMBatoTCA
camu no cebe (OHM BCECTOPOHHE PacCMOTPEHbI B ONyOMKOBaHHbLIX paHee Matepuanax
Komuteta). Kpome Toro, ynomumHaroTCs pasnnyHblie MexayHapoaHble NpaBoBble AOKYMEHTHI,
BKMNtOYasi Takue HeJaBHO NPUHATbIE AOKYMEHTbI, kak [eknapauna OOH o npaBax KOPEHHbIX
HapooB, VIHTepnakeHckas geknapauus no reHeTM4eckUM pecypcam XXMBOTHLIX U Haronckun
npoTokon. OHU LMUTUPYIOTCA UCKITHOYUTENBHO NS MANOCTPaLmMm Toro, kakme obnactum
npeacTaBnsOT MHTEPEC B HACTOSLLEE BPEMS C TOYKU 3peHUs BbipaboTkM MeXayHapoaHOM
NoNUTUKN. ABTOPbI HE NbITATCS aHaNU3NpPoBaTb NPAaBOBbIE TEKCTbI UM NpUcBanBaTh ftoboMy
TEKCTY Kakor-nmbo npaBoBoOw cTaTyc.

(a)  OxpaHa 8 coomsemcmeuu ¢ cywecmayrowumMmu Mexxo0yHapoOHbIMU OOKYMeHmMamMu 8
obniacmu uHmesnekmyasnsHol cobcmeeHHocmu

Obuwue 3ameyaHus

24. to kacaeTtca obuwen npumeHMMocTu cywecTaytowero npaesa VIC k obbektam T3, To
nobon obLmn nogxod K oxpaHe atux o6bekToB cpeactsamm UC, Bkovas ee MexayHapoaHbIn
acnekT, MoXeT No HeoOXxoaMMOCTU TpeboBaTb PACCMOTPEHNA BONpoca O TOM, KakMe NpaBoBble
WHCTPYMEHTbI U1 MeXaHU3Mbl TPebyloTCA Ha HaUMOHANbHOM YPOBHE, Kak OHU JOJTKHbI
bYHKLMOHMPOBATL N Kakne npaBoBble N YHKLMOHANbHbIE NPENUMYLLECTBA MOXET AaTb
MEXAYHapPOAHbIN acnekT C TOYKN 3pEHMS OXpaHbl HA HALMOHANbLHOM YPOBHE; Npu 3TOM crieqyeT
OTMETUTb, YTO CUCTEMbI OXpaHbl NpaB NC HegoCTaTOYHbI AN PeLLEHNs 3aa4 OXpaHbl Taknx

13 Cm. cnpaBouHyto 3anucky k 31-in ceccumn MKITP 1 cnipaBoyHyto 3anucky k 32-in ceccum MKIP, noarotoBneHHbie
WaHom lNoccom, Mpepcepatenem MKIP.
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LeNOCTHbIX N YHUKanbHbIX 06beKToB, Kak T3. [1o HacTosLwero BpemMeHn psg Mep, a Takke pag
HOPM CyLLEeCTBYIOLLIEro 3akoHogaTenbcTea B obnactn VC, npusHaBanu anemMeHTbl Takoro
TpaguLUMOHHOro npasa B 60onee LWMPOKOM KOHTEKCTe oxpaHbl. CnegyeT yuntbiBaTb U
9KOHOMMYeCKMe acnekTbl Npobnem passuTus, a Takke HeobxoaAMMOCTb obecneveHus
ahbeKkTUBHOro yyactmsa cammx Hocutenen T3 B o6ecnedeHmmn oxpaHbl, Npyu cobniogeHnmn
NpUHUMNA NonyyYeHUsa oT TakUx HocuTenen npeaBapuTenbHOro MHAYOPMUPOBAHHOMO Ccornacus.
OpHako gaxe € y4eTOM BCEro BbILLEN3NOXEHHOTO HOPMbI CYLLIECTBYHOLLErO 3aKoHOAaTeNnbLCTBa
B obnactmn NC, Bkniovas 3akoHbl O NaTeHTax, TOBAapHbIX 3HaKax, reorpaduyeckmnx ykasaHusx,
NPOMbILLNEHHbIX 06pa3uax 1 KOMMEPYECKON TalHe, C YCNEXOM NPUMEHSNUCE s oxpaHbl T3
OT HEKOTOPbIX (DOPM HEMPABOMEPHOIO UCMOSb30BaHMSA U HE3AKOHHOIO NPUCBOEHNAM,

(i) [loaumueHass nameHmHasi oxpaHa T3

YnoMmnHaemble MexgyHapoaHble JOKyMeHTbl: CornaweHne BcemmpHo Toprosomn
opraHu3saumm rno TOpProBbIM acrnekTam npae UHTennektyaneHon cobcteeHHocTn (TPAMC),
HoroBop o nateHTHoM koonepauun (PCT).

25. HecmoTps Ha LWUMpOKMe pasnuyns B UHTEpNpeTaummn U NpUMeEHeHUM Ha HaunoHarbHOM
YypOBHE, MeXayHapOAHble CTaHAapTbl NAaTEHTHOrO NpaBa B LENOM NO3BONSIOT NPUMEHSITb
WNHCTPYMEHTbLI NaTEHTHOWM OXpaHbl K KOHKPETHLIM MHHOBaLMSIM, CO3jaBaeMbIM B TPaaULMOHHOM
KOHTEKCTe, MpW YCINOBUM, YTO OHMU:

- obnapatoT HOBM3HOW (SIBNSKOTCA HOBLIMM);

- obnapatoT n3obpeTtaTtenbCckMM YpoBHEM (HE SBNSAOTCA O4EBUAHBIMM);
- ABNSAKOTCA NOME3HbIMU Y NPOMBILLEHHO NPUMEHUMbBIMU; 1

- B LiefIOM COOTBETCTBYIOT ONpPeAerieHNIo «M300peTeHns».

26. Huv oauH n3 3TUX KPUTEPUEB HE ONpeaeneH B MexayHapoaHbIX AOKYMeHTax hopmaribHO
W ropuandeckn obssbiBaoLLMM o6pasom. B cBA3M € 3TUM MX NPUMEHEHME K TPaauLMOHHBIM
3HaHUSIM OTKPbIBAET BO3MOXHOCTM LUMPOKON cBOBGOAbI TONKOBAHMS B pamMKaxX HaLMoHarnbHOro
3aKkoHo4aTenbCTBa.

27. lupokas ceoboaa nHTepnpeTalmm cywecTByeT nNpy onpeaeneHnm «M30o6petTeHmsn» B
OTNNYMNE OT OTKPbITUSI, YTO, HANPUMeEpP, MOXET ObITb akTyanbHO Anst T3, KOTopble MOryT
paccMaTpuBaTbCs Kak OTKPbITUE KaKOro-TO NPUPOAHOro NPUHLMMG, a He Kak n3obpeTeHne B
cobCTBEHHOM CMbICIe CroBa.

28. LUupokas ceoboaa nHTepnpeTaummn CcyLecTByeT Npy peLleHmn Bonpoca o Tom, criegyet
nn paccmaTtpusaTtb T3 B KavyecTBe 06bekTa, NaTEHTOCNOCOOHOroO B NpUHUMNE, ecnm
TPaAWUNOHHbIE 3HaHWS NPeaCcTaBnAlT COOOoMN:

- u1300peTeHue, NpeaoTBpaLLEHNE KOMMEPYECKOrO UCMONb30BaHUS KOTOPOrO Bbi3BAHO
HeobX0AMMOCTbLIO OXpaHbl OOLLECTBEHHOIO NOpPsAAKa UMM HPABCTBEHHOCTU, B TOM

14 Cm. nybnukaumio BOUC «OxpaHa v nogaepxka pogHon KynbTypbl. NpakTuyeckoe pykoBoAcTeo no sonpocam MC
ANt KOPEHHbIX HAPOAOB Y MECTHbIX 06LWKMHY (2017 T1.), pa3aMeLLeHHYI0 No agpecy:
https://www.wipo.int/edocs/pubdocs/ru/wipo_pub_1048.pdf. Cm. Takke gokymeHT WIPO/GRTKF/IC/17/INF/9
«MepeyveHb 1 kpaTKoe TEXHUYECKOE NOSICHEHUE B OTHOLLEHUW Pa3nnyHbiX (hopM CyLLLECTBOBaHMS TpaaULIMOHHbIX
3HaHW», pa3MeLLeHHbIN No agpecy:

https://www.wipo.int/edocs/mdocs/sct/en/wipo_artkf ic_17/wipo_grtkf ic_17 inf 9.pdf.



https://www.wipo.int/edocs/mdocs/sct/en/wipo_grtkf_ic_17/wipo_grtkf_ic_17_inf_9.pdf

WIPO/GRTKF/IC/47/8
MpunoxeHue |, cTp. 13

yucne oxpaHbl XU3HW UK 300POBbSA MNIOAEN, XXUBOTHBIX UM PacTEHWUIA, UK
HeOoNyLLEHUsI cepbe3HOro yepb okpyxatoLen cpeae, Npy YCroBun, YTo Takoe
npeaoTBpaLleHne CBA3aHO He NPOCTO C TEM, YTO MUCMONb30BaHNe N306peTeHns
3anpeLlaeTcs 3aKOHOM COOTBETCTBYIOLLEN CTPaHbl; UMK

- AWarHoCTUYeCKun, TepaI'IeBTVI‘-IeCKVIIZ nnn XI/IpprVI‘-IeCKVIIZ MeTo[ NeveHns nogen nnu
XNBOTHbIX;

- pacTeHWe UK XMBOTHOE (MCKMoYas MUKPOOPraHn3Mbl), a Takke B OCHOBHOM
Buonornyeckne NnpoLecchl pasBeaeHUsa PacTEHNIN UMW XXMBOTHbIX, KpOME
HEBMONOrMYecknx 1 MMKPOBNOSTOrMYECKNX NPOLIECCOB.

29. Llupokasa ceoboaa nHTepnpeTaumm CyLLecTByeT Takke B OTHOLLEHUM NPUMEHEHMNSA K
TPaANLUMOHHBIM 3HAaHUSAM OObIYHbBIX KPUTEPUEB NATEHTOCNOCOOHOCTN, OCOBEHHO KpUTEpPUS
HOBM3HbI (CreayeT nu, Hanpumep, cuMTaTb YCTHblE NpeaaHus, nepegaBaemble bonee unu
MeHee KoOHuaeHUManbHbIM 06pa3oM B pamKax KOPEHHOW UM MECTHOM OBLLMHBI, PacKpbITbIM
YPOBHEM TEXHVKW ANS Lenen onpeaeneHnsi HOBU3HbI Kak KpUTEPUSI NAaTEHTOCNOCOOHOCTI) U
Heo4YeBUOHOCTM (HanpuMep, cneayeT nu Npy onpeaeneHmn O4eBMAHOCTU CYnTaTh Nnuo,
NpakTUKytoLLee CUCTEMY TPaAULMOHHbBIX 3HAHWI, CNeunannucTomMm B COOTBETCTBYOLLEN 06nacTm
TEXHUKN).

30. W3 KkoHcTaTauum TOro, YTo NML0, NPaKTUKyoLLee TpaauLMoHHbIE 3HaHUS, paspaboTano
WHHOBALMOHHOE peLLeHne, KOTOpPoe MOrfo Bbl CYMTaTbLCA NAaTEHTOCNOCOOHbBIM, TaKKe He
cnenyeTt siBHbIM 00pa3oMm, YTO Takoe Nnuo 006s13aTenbHO noXenaeT, YTo6bl OHO 6bINo
3anaTeHTOBaHO MMM YTO Y HEro HanayTca Heobxoanmble CpeacTBa Anst NPOXOXAEHUS
npoueaypbl NAaTEHTOBaHMS; UHbIMW cnoBamu, ecnn T3 Npu3HalTcst NaTEHTOCNOCOOHbIMK B
NPUHUMNE, 3TO ELLE HE 3HAYNT, YTO OHW TameHmymcs pakTmyeckn. HenpumeHeHue
NaTEHTHOW CUCTEMbI Ha MPaKTUKE UK PeLlEeHne HE NCMONb30BaTh €€ Mo TOW NPUYMHE, YTO
obecneumBaemas eto bopma oxpaHbl He OTBeYaeT 3anpocam obnagatenen T3, Takke MOXHO
paccMaTpuBaTth B Ka4ecTBe «npobena» B oxpaHe, Jaxe ecnv HeKoTopble anemMeHTbl T3
«NaTEeHTOCNOCOOHLI» B CTPOrOM CMbICNE 3TOro NoHATud. OgHako npu BbIMOSTHEHMM aHanmsa
npobenoB MOXeT NoTpeboBaTbCa pasrpaHndeHne mexay gopmarnbHbiM Nnpobenom B o6beme
BO3MOXXHOM NPaBOBOW OXpaHbl B NPUHLMMNE 1 peanbHbiM Npobenom B cMbicne
HENCnorb30BaHNSA BO3MOXHOCTM MOSTy4YEeHUs1 OXpaHbl B OTHOLLEHUN KOHKPETHbIX 3nemMeHToB T3;
APYrMMun crioBamu, onpeneneHne cteneHu, B KoTopon T3, 4nst KOTOPbIX KAKOW-TO BUA, OXPaHbl
yXXe obecriequsaemcs, OXpaHaTCca ghakmuyecku. NockonbKy NOCNeAHWI BapuaHT aHanmsa
npo6enos cBsA3aH ¢ 60nbwKM 06 bEMOM aMNUpUYECKon paboTbl Ha MecTax, B JaHHOM cryyae
OH He npoBogurica. Tem He meHee, KomnteT npoBen oOLwmMpHbIE UCCNeNOBaHUS B 3TON
obnactu'®,

(i) BawwumHas oxpaHa T3 8 pamkax nameHmMHoU cucmemabl

YnomuHaemble MexayHapoaHble ookymeHTol: PCT, MexayHapogoHasa naTeHTHas
Knaccudukaumus

15 Cwm., Hanpumep, aokymeHTbl WIPO/GRTKEF/IC/5/7 n WIPO/GRTKF/IC/5/8, a Takxe o6cnenoBaHns 1 BOMPOCHUKH,
Ha OCHOBE KOTOPbIX OHW ObINM NOAFOTOBMNEHbI.

16 B ny6nukaunm BONC «OxpaHa 1 nogaepxkka poaHom KynbTypbl. MNpakTuyeckoe pykoBOACTBO Mo Bonpocam MC
ONsi KOPEHHbIX HAPOJOB Y MECTHbIX OOLLMHY» NPUBOASITCS [iBa NpMMepa NaTeHTOB HAa MHHOBALMOHHbIE PELLEHUS,
pa3paboTaHHble Ha ocHoBe T3, BblAaHHbLIX MPEACTaBUTENSIM KOPEHHbLIX HAPOAOB Y MECTHbIX 06LWMH. B gaHHOM
crny4yae naTeHToBanmUcb He camu T3, a HOBbIE Y MHHOBALMOHHbBIE TEXHUYECKMNE peLLIEeHUs, pa3paboTaHHble Ha UX
OCHoBe.
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31. 3awmTHas oxpaHa — 3TO Mepbl N0 HEQONYLLEHWNIO HE3AKOHHON Bblga4yn NaTEHTOB Ha
anemeHTbl T3 unm otmeHe Takmnx pewieHnn. OxpaHa T3 B paMkax NaTEeHTHOW CUCTEMbI Yallie
paccmaTpumBanacb MMEHHO C 3aLLUUTHOW TOYKM 3PEHUS, @ HE C TOYKM 3PEHMSI MO3UTUBHOMN
OeATenbHOCTU NOo NoNyyYeHuto naTteHToB Ha T3. CylecTByoLWNE HA MEXAYHAPO4HOM YyPOBHE
00513aTeNbCTBA, HOPMATUBHbLIE MONOXEHUS U BO3MOXHOCTU UMEHT HENOCPEACTBEHHOE
OTHOLLIEHME K 3allnTHOM oxpaHe. OHM BKOYalOT NPaBOBLIE U NMPaKTUYECKNe 3alMTHbIE MEepbI,
NPUHUMaEMbIE B paMKax JEeNCTBYHOLLEro NaTEHTHOrO NpaBa, a Takke NpeanoXeHns no
nepecMoTpy CTaHAApTOB MeXAYHapOAHOro NaTeHTHOro npasa A5 YCTaHOBNEHUs
crneumanbHbIX Npouenyp packpbiTUa NPUMEHUTENBHO K T3 (B CBA3U C reHeTUYEeCKUMM
pecypcamm).

32. 3awuTHas oxpaHa T3 B KOHTEKCTE CYLLECTBYHOLLMX CTaHAAPTOB MEXAYHapOA4HOro
naTeHTHOro Nnpasa BKIOYAEeT crieayroLme Mepbil:

- npaBo nM3obpeTaTtens Ha ykasaHue B NaTeHTe B Ka4eCTBE TaKOBOrO,
npegycMoTpeHHoe NapuKckon KOHBEHLNER;

- BKJIIOYEHME B MMHUMYM fgokymeHTauun PCT psga nybnukauuim, NocBsILLLEHHbIX
TPaAAMLMOHHBIM 3HaHUAM. JTUM obecnevnBaeTcsa cucTeMaTUYECKUIA y4eT
3HAUUTENBHOro obbeMma yxe onybMKOBaHHbIX TPAANLMOHHBLIX 3HAHUA HA paHHEN
CTagun XXM3HEHHOTO LiMKNa MHOTUX NaTEHTOB U BKIOYEHME TaKUX 3HAHWU B
ny6nuKkyemble 0T4YETbI O MEXAYHAaPOLHOM NOMCKe A0 Nepexofa NaTeHTHOW 3asiBKM Ha
HauWoHanbHyo daay;

- nepecmoTp MexayHapoaHou nateHTHon knaccudpumkauum B 2006 r., ¢ 6onee
LUMPOKMM W onpeaenieHHbIM OTPaXKeHNEM B HEM KOHKPETHbIX BUOOB MaTepuaros,
CBSA3aHHbIX C TPAOULMOHHBIMU 3HAHUSIMW, @ UIMEHHO, «J1EKapCTBEHHbIX NpenapaTos
HeonpeaeneHHOro coctaea, cogepXallmx maTepuarbl U3 MOPCKUX BO4OPOCIIEN,
NULWAaNHNKOB, rPMOOB NN PaCcTEHMI UITM UX NPOU3BOAHbIX — HANpUMep,
TpaguMLUMOHHbIX nekapctBeHHbIX TpaB» (A61K 36/00). 3ToT nepecMmoTp o3HavaeT
NPU3HaHWE NHTENNEKTyanbHON U TEXHUYECKOW 3HAaYMMOCTU CUCTEM TPaOULMOHHbIX
3HaHW. OH NoBbILIAET BEPOSITHOCTb BbISIBIIEHUS peNeBaHTHbIX LOKYMEHTOB,
oTHocsWmxca T3, npu NpoBeAeHUN NaTEHTHOroO NOMCKa, YTO ByAeT ykpennaTb
NPaKTUYECKY0 OCHOBY 3aLLUTHOW OXpaHbl T3.

33. KomuteT paspaboTan criegytoLime CTaHaapTbl U peKOMeHaaUmMm, KoTopble hopMarnbHO He
OTpakeHbl B CYLLECTBYIOLLNX CTaHAapTax MeXayHapo4HOro NaTeHTHOro npasa, HO UMeKT, TEM
He MeHee, BaXkHOe 3HayYeHue Ansi 3aLUTHON OXpaHbl:

- KomuteT yTBEpAUN CTaHAAPTbl AOKYMEHTUPOBAHMS TPAAULMOHHBLIX 3HAHWN,
oTpaatoLme HeobxoanMocCTb dmKcaLmmn 1 cobrnoaeHns ycroBuii 4ocTyna K
[AOKYMEHTUPOBAHHBLIM TPAAULMOHHBLIM 3HAHUSIM U UX UCMOMb30BaHMAL;

- KomuteT nogrotoBun pekomMeHgauunm no Bonpocam aKCcnepTn3bl NaTeHTOB, CBA3AaHHbIX
c T3, npuMmeHeHne KOTopbIX CyLleCTBEHHO NOBbICUT BEPOATHOCTb HeAOoNMYyLWEeHNA
BblAa4Y HE3AKOHHbLIX NAaTeHTOB Ha TpaaAMUMOHHbIE 3HaHUA.

34. Ewe ogHa mepa, npegycmaTprvBaemMas HauMoHanbHbIM 3aKOHO4ATENbCTBOM psifa CTpaH,
HO He 3aKpenseHHas B MeXAyHapoaHbIX HOpMaX, 3aKnyaeTcsa B TOM, YTO B MAaTEHTHOW 3asiBKe
3aaBuTENb 06513aH pacKpbITb MHPOPMALMIO, CYLLECTBEHHYHO C TOYKM 3PEHUS
NaTeHTOCNOCOOHOCTUN N306peTeEHNS, BKITOYAsS €€ NCTOYHNK.

17 Cm. pokymeHT WIPO/GRTKEF/IC/4/14, nocTyneH Ha:
https://www.wipo.int/edocs/mdocs/tk/en/wipo_grtkf ic_4/wipo_grtkf ic 4 14.pdf.
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35. HoBble n JONONHUTENbHBIE MHNLMATMBLI HanpaBneHbl Ha obecneveHne NONHOro 4octyna
9KCMNEpPTOB K CyLLeCTBYOLWNM T3 Npy OCYLLLECTBNEHNN NAaTEHTHOIO NOMCKa M 3KCNepTU3bl A4S
dopMnpoBaHusi bonee Wrpokon 6asbl OLEHKN NaTEHTOCNOCOBHOCTH 6e3 cO30aHMs YCNOBUNA,
obneryarowmnx HexxenaTenbHoe packpbiTUe 1 pacnpocTpaHeHme T3, He COOTBETCTBYIOLLEE
HamMmepeHNsIM NepBOHaYanbHO NPEeAOCTaBUBLLNX UX UL,

(i)  TpebosaHuUss 8 OMHOWEHUU packKpblimus kacarouwuecss mosbko T3

36. [0ns yKpenneHus 3awMTHON oxpaHbl T3 B CMbICre HEAOMYLLEHNS Bblgayn NaTEHTOB Ha
n3obpeTeHunst, oCHOBaHHble Ha T3, KOTOpble He 06nagatoT HOBU3HOW UM B OTHOLLEHUN
KOTOPbIX HE MONy4YeHO NpeaBapUTENbHOr0 MHAPOPMUPOBAHHOIO COrNacust UNn He
obecneynBaeTca cnpaBeasiMBoe COBMECTHOE MOfb30BaHME BbIrogamMu OT X UCNONb30BaHWS,
PS4 CTpaH NpegycMoTpeny B CBOEM HaUMOHaNbHOM 3akoHodaTenbCTBe HOpMbI, Tpebytowwme
NPUMEHEHMUS cneumanbHbIX POpPM PackpbITUS, KacatoLWmMXCa TPAOULMNOHHBIX 3HAHUIA K
reHeTU4YeCcKMX Unm BMoNorMYeckmx pecypcoB, UCMOMb3yeMbIX B 3as8BMNAEeMOM M3obpeTeHnmn's, B
pamkax BTO n BONC BHeceH uenbin psag npeanoxeHnn o6 ycoBepLIEHCTBOBAHNN CTaH4APTOB
MeXAyHapOA4HOro NaTeHTHOro nNpaea 4118 ydeTa Takmx TpeboBaHui B OTHOLLEHWUM PacKpbITUS.
Takue mexaHu3mbl NpeacTaBnsaloT cobor BaxHy0 hopMy 3alMTHOM oxpaHbl T3 u noTomy
CYyLLLeCTBEHHbl ANs AaHHOro aHanu3a. Ha cerogHsAWwHMM eHb HU OOUH U3 HUX He NPUHAT Ha
MeXAyHapo4HOM YPOBHe B hopmMe topuanyeckn obs3biBatoLero AOKYMeHTa, OQHAKO B TEKCTE
BOHHCKMX pyKOBOAALLMX MPUHLMMNOB, KOTOPbIE HE NMetoT obsa3aTenbHon cunbi®. OgHako
BoHHCKkne pykoBogsALME NPUHLMMBI, KOTOPbIE HE MMEIOT 06A3aTenbHOM CUMbl, HO MOTYT
paccMaTpuBaTbCs B KAYECTBE «MOMOXEHUIN» UNN «BO3MOXHOCTENY AN Lienen HacTosILLEero
aHanusa, nobyannu [JoroapuBatowmecsa ctopoHbl KBP paccmoTpeTs:

- Mepbl, NpegycmaTpmBaloLLMeE PacKpbITUE B 3asiBKax Ha permctpaumio npas
WHTENNeKTyanbHOM cO6CTBEHHOCTU CTPaHbl NPOUCXOXAEHUSA FEHETUYECKNX PECYPCOB U
MecTa NPOUCXOXAEHUSA TPAAULIMOHHBIX 3HAHUIW, MHHOBALIMIA W NPAKTUKN KOPEHHbIX U
MECTHbIX ODLLINH.

37. Psap «<HOpMaTUBHbLIX NOMOXEHWI» N «KBO3MOXXHOCTEN» OblN 4OCTAaTOYHO AeTalnbHO
PacCMOTPEH B [IBYX MUcCCrneaoBaHusX, nposeaeHHbix BOMC no nHuumatmuee KBP?,

38. Kpome Toro, otmeyanoch, 4To B BOHHCKMX pyKOBOAALLMX NpUHLMNAxX 3Ta Mepa
paccMmaTpuBaeTCs B CBA3M C LienbiM pagoM APYrMx NpaBoBbIX U aAMUHUCTPATUBHLIX Mep U
WHCTPYMEHTOB PerynMpoBaHnsi, KacatoLLMXCs Nonb3oBaTenemn reHeTUY4eCcKUx pecypcos, B
YaCTHOCTW, MEXaHN3MOB MH(POPMUPOBaAHNSA NOTEHLUMarnbHbIX Nonb3oBarternen o6 nx
06A3aHHOCTAX B CBA3M C AOCTYNOM K reHeTUYeCKUM pecypcam, Mep, NPU3BaHHbIX
npenaTcTBOBaTb UCMOMb30BaHNIO FEHETUYECKUX PECYPCOB, Nony4aemMblx 6e3
npeaBapuTenbHOro MHPOPMMPOBaHHOIO cornacus [lorosapmBatoLLEn CTOPOHbI,
NpeaoCcTaBnsaoLLEeN Takne pecypcsl, coTpyaHnyecTea [loroBapmBaroLLmnxca CTOpoH B 6opbbe ¢
npeanonaraeMbiMU HApYyLLIEHUAMW COrnalleHuin 0 AOCTyne 1 COBMECTHOM NOSib30BaHUN
BbIroA4aMu, cuctem JoO6pOBOMbHOM cepTUdMKaLMM AN yYpexaeHui, cobnojaroLwmx npasumna
AOCTyna » COBMECTHOrO Morb30BaHMA Bbirogamu, a Takke Mep rno rnpeceyeHuto
Heno6pOoCOBECTHON TOProBoW NpakTMki?l, Kak npaBumno, Takue mMepbl NPSIMO He CBA3aHbI C

18 Cm. ny6nukaumio BONC «OcHOBHbIE BOMPOCH! PACKpbITUSA MHGOPMaLMM B NAaTEHTHbLIX 3asiBKAX, KacaroLLMXCS
reHeTUYECKNX PECYPCOB 1 TPAANLMOHHBIX 3HaHUN», 2017 1., pasmeLLeHHyo Mo agpecy:
https://www.wipo.int/edocs/pubdocs/en/wipo_pub_1047.pdf.

19 Harorickmii NPOTOKON HEe COAEPXKUT HUKAKWUX YNIOMUHAHWIA, KacatoLmxcsl TpeGoBaHW B OTHOLLEHUW PACKPbLITUS
NHopmaLmu.

20 3Tn uccnenoBaHus onyGnMKoBaHb! MO CreaylLwnM agpecam:
https://www.wipo.int/edocs/mdocs/govbody/en/wo _ga_32/wo_ga_32_8.pdf un
https://www.wipo.int/edocs/pubdocs/en/tk/786/wipo_pub_786.pdf.

21 BOHHCKME pyKOBOASALLME MPUHUMMBI, MYHKT 16(d).
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3aKoHO4AaTENbCTBOM M MPAKTMKON B 06M1aCTN MHTENNEKTyanbHON COBCTBEHHOCTH, XOTS bopbba
NpoTMB HEAOBPOCOBECTHOM KOMMEPYECKOW MPAKTUKN B ONpeaeneHHon CTeneHun
OCYLLIECTBIISIETCS HA OCHOBaHMM 3aKOHOB 0 6opbbe ¢ HegoBPOCOBECTHOWM KOHKYPEHLINEN
(paccmaTpuBaeMblx B HACTOSILLLEM aHanu3e npobenoB Kak oTaernbHasa Tema).

39. BbickasbiBanucb, B TOM YMCIe B KOMMEHTapUsaX K NpeablayLiemMy BapmMaHTy HacTodLero
npeaBapuTenbHOro aHanuasa npobenos, CyLeCcTBEHHO pasfnyHble MHEHUSE OTHOCUTENBHO
Heo6xoanMMoCTK 1 uenecoobpasHOCTM Taknx TpeboBaHWU O packpbITUM MHCpOPMaLUMK, KOTOpble
Kacanucb 6bl Tonbko T3, a Takke N0 NOBOAY TOro, cneayeT v cuMTaTb CaMo yNOMUHaHue
TaKkunx NOMNOXeHWN CyXOeHNeM OTHOCUTENbHO ero uenecoobpasHocTn. B pamkax HacTosLwero
aHanusa npo6enoB He J4aeTCs HUKaKoW OLIEHKN Taknx TpeboBaHU C TOUKMN UX LLEHHOCTY Ans
uenemn perynupoBaHund, ogHako Npy pacCMOTPEHUM 3TUX BONPOCOB, KOTOPOE MNPUBOAUTCH HUXKE
06beKTMBHOE, haKTMYeCcKoe OTCYTCTBUE MEXAYHApPOL4HOro cTaHAapTa BCE Xe
KBanudpuumnpyeTca kak opManbHbl «Npobeny, MOCKONbKY pedb MaeT o (popMe OXpaHsbl,
Ncnonb3yemon psagoM CTpaH, HO OTCYTCTBYIOLLIEN B COCTaBe MeXAyHapoaHOW HOPMAaTUBHOM
6asbl.

(iv) Hepackpbimbie T3

YnomuHaemble MexayHapoaHble JOKYMeHTbI: lapukckas KOHBEHUMsI NO OXpaHe
npoMbineHHon cobcTBeHHoCTH (Mapwxkckasn koHBeHumst), Cornawenne TPATMC

40. Ecnu T3 He packpbiBanucb Nyonn4Ho, OHM MOTyT nognagatb nog 4encTBme
CYLLECTBYHOLUNX MEXAYHAPOAHbIX CTaHOAPTOB, PErYNNPYHOLLNX OXPaHy HEPACKPbITOM UK
KOoHGuaeHunansHon nHopmaumm. CornacHo o6LwmumM MexgyHapoaHbIM MUHUMATbHBIM
ctaHgapTam, yctaHoBneHHbiM CornawexHnem TPUMNC BTO, utobbl 61T 061HEKTOM OXpaHhl,
MHopMaLMS A0MMKHa:

- BbITb KOHPUOEHUMANBHON, B TOM CMbICIIE, YTO OHA B LIESIOM UMK B €€ KOHKPETHOWN
KOHUrypaumm n coctaee, He SBnseTca obwen3BecTHON Unn JOCTYNHOW ANd nuu, Tex
KaTeropum, KoTopble 00bIMHO MMEKT AeNno ¢ NoaobHon nHopmMaunen;

- npeacrtaBnATb KOMMeEpYeCKyto LLeHHOCTb B Cuiy CBOEM KOHd)VI,D,eHLI,I/IaJ'IbHOCTI/I; n

- ObITb OGBEKTOM MPUMEHEHUS NTULIOM, MPABOMEPHO KOHTPOSUPYHOLLIMM 3Ty
MHpOpMaLIMIO, Mep MO COXPaHEHUIO ee KOHPUAEHLMANbHOCTM, SBMSHOLWLMXCS
060CHOBaHHbLIMM B KOHKPETHbIX 06CTOATENBCTBAX.

41. OxpaHa pacnpocTpaHsaeTcs Ha MHPOPMaLUMIO, «pacKpbiBaeMyto, Noy4aemMyo nunm
ncnonb3yemyto apyrumm nuuamm 6e3 [ux] cornacmsa cnocobom, NpoTMBOpEYaLLMM YECTHON
KOMMepPYECKON NPakTUKE», KOTOPbIN onpeaenseTcs Kak BKNIoYaoLWwun «kak MUHUMYM Takune
OencTBus, Kak HapyLleHne yCrioBui oroBopa, HapyLleHue JOBEPUS UMK NooLLpeHne K
HapyLLIEeHWIO JOBEpUS, BKITtoYas npuobpeTeHne 3akpbITOM MHpopMaLnm TpeTbMMU NnLamu,
KOTOpble 3Hamnu Unmn He BbISCHUNN BCreacTeue rpybon HebpexHocTH, 4To npuobpeTeHne Takon
MHdopMaumn Npeanonarano Takne genctensay. B npuHUmne aTto cnpaBeannseo Ans
3HAYUTENbHOM YacTU TPaAMLMOHHbBIX 3HaHUIN, MOCKONbKY hakTuyeckyto kKommepuunanusaumo T3
4YaCcTOo OCYLLEeCTBSET He NULO, NepPBbIM NOSyYmBLLEe A0CTYM K MHopMaLMK, a KOMMepYecKkne
N NPOMBbILLUIEHHbIE KOMMAHUN, C KOTOPMM OHO B3aUMOLENCTBYET.

42. OTOT MexayHapoOHbIN CTaHAapPT XapaKTepusyeTcs kak cpefcTBoO «obecnedyeHns
a(ppeKkTUBHON OXpaHbl OT HeAOBPOCOBECTHOW KOHKYPEeHUMU, NpeaycMoTpeHHon ctatben 10bis
Mapwkckon koHBeHUMK (1967 r.)». CpoK oxpaHbl SBNAETCHA NPaKTUYECKN HEOTPaHUYEHHbIM,
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€CIN NPOAOIIKADT COXPaHATLCS COOTBETCTBYHIOLLME YCIOBUSA (HanpymMep, oxpaHa npekpaluaeTt
CBOe [elcTBMe nocrne nybrmMyHoro packpbiTs 3HaHUI Ux obnagartenem).

43. O4yeBUOHO, YTO ITOT MEXAYHAPOAHbIVA CTaHAAPT NPUMEHNM K 3HAYUTENBHOWN YacTu
TPaAMUMOHHBIX 3HAHUI, HO CTOSb e 0YEeBMOHO, YTO 3HAYUTENbHAs X YacTb He ByaeT
nognagaTtb noa ero gencrene. Mo noBody NPYMEHEHUsI JAHHOrO cTaHAapTa Mornu Gbl
BO3HWKHYTb, B YaCTHOCTW, CrieaytoLlne Bonpochl:

- B Kakux cnyyasx T3, packpbiTble B pamkax onpeaeneHHon TpaguumMoHHOM OBLLMHBI,
NPOAOIMKAOT CYMTATLCSA «TaWHBIMUY ?

- KakoBa BO3MOXHasi posib TPaAMLUMOHHOrO npasa unv obbivaes ObLLMHbI B
onpeaeneHnn Toro, BeINOSTHAKTCSA NN YyCNoBUs NpefocTaBneHnsa oxpaHbol? (Tak,
Hanpumep, B pewieHun no aeny «Foster v Mountford»??, koTopoe 4acto uMTupyeTcs B
KomuteTe, TpagMuMOHHOE NpaBoO KOPEHHOM OBLLMHBI BbINO NPU3HAHO AOCTATOYHbLIM
ANS Npu3HaHus 0b6a3aTenbCcTBa COXpaHEHU KOHUOEHUNANBbHOCTN)

- 6yayT nu 3HaHUS, KOTOpble He NpeacTaBNAlT Ans 0BLWUHBI KOMMEPYECKON LIEHHOCTH,
HO NPeacTaBnalT ANd Hee AYXOBHYIO N KYNbTYPHYIO LLEHHOCTb, NO-NPeXHeMyY
OXPaHATbCS B Criyyae, ecnun TpeTbe NULO U3BMEKaeT U3 HUX KOMMEPYECKYIO BbIirogy?
WHbiMKn cnoBamun, ecnu obwmHa xpannt T3 B TaliHe Mo NpuyYnHamM AyXOBHOMO
Xapaktepa, He CBA3aHHbIM C KOMMEPYECKMMN NHTEpecamMu, U Aaxe akTUBHO
oTBepraeT naet Nx KOMMEPYECKOW OLLEHKN, ByayT M OHU NO-NPEXHEMY OXPAHSATLCA
B Ka4eCcTBe HepacKpbITon nHdopmaunun?

44. TlocKonbKy 9TOT CTaHOAPT ABNAETCA MUHUMAanbHbIM, CYLLLECTBYIOT BO3MOXHOCTHU
npyMmeHeHus 6onee obLMx OpPM OXpaHbl B pamKax HaLMOHaNbHOro 3akoHogaTenbCTBa, Koraa,
Hanpumep, T3, pacnpocTpaHABLUNECS TOMBKO BHYTPU KOHKPETHOM OBLUMHBI, MPU3HAOTCA He
packpbITbIMU U, KaK CreacTeme, noanexawmumm oxpaHe. CyliecTBeHHbIM (hakTOpOM MOXET
TaKkKe CYMTaTbCA AYXOBHAs U KyNbTypHas LEHHOCTb 3HaHWM (Korga ogHOM TOMbKO
KOMMEPYECKON LLEHHOCTU TPagULMOHHBIX 3HAHWA MOXeT OblTb HEe4OCTaTOYHO A5 NPU3HaHUSA
UX noanexawinumm oxpaHe); MoxeT Bbl Takke NpusHaBaTbCs PoSib TPASULMOHHOIO nNpasa u
00blyaeB O6LLMH (Hanpumep, Npu onpeaeneHnn «pasymMHbIX Mep Ans obecneyeHms oxpaHbl»).

(v) HedobpocosecmHasi KOHKypeHUUs

YnomuHaemble MexayHapoaHble OOKyMeHTbl: Napuxckas koHBeHums, TRIPS

45. Tlapwkckasi KOHBEHUNA NpeaycMmaTpmBaeT «3EKTMBHYIO 3alMTy OT He4OOBPOCOBECTHOM
KOHKYpPEeHUUN», yKka3biBasi, YTO «[a]JkToM HegoBpOCOBECTHOM KOHKYPEHLUN CHATAETCA BCAKMN
aKT KOHKYPEHLINK, MPOTUBOPEYaLLNN YECTHBIM 00bl4asiM B MPOMBILLIIEHHbLIX M TOProBbIX Aenax».
Takum 0bpa3om, 3TO NOHATME HEAO0OPOCOBECTHOM KOHKYPEHLUN ChOopMynMpoBaHo B obLem
BMAE, XOTS Npu 3TOM ocoboe BHMMaHue obpallaeTca Ha cnegyowme BUabl 4ENCTBUN:

- [OeicTBus, cosaatolme BO3MOXHOCTb CMELLEHUS C NPEANPUSTUEM, NPOoAYKUMEN nnm
NPOMBbILLIIEHHON UM TOProBOW AEATENBHOCTBI KOHKYPEHTA;

22 Cm., Hanpumep, «IP Needs And Expectations Of Traditional Knowledge Holders: WIPO Report on Fact-Finding
Missions On Intellectual Property and Traditional Knowledge (1998-1999)», BOMC, 2001 2., cmp. 75.




WIPO/GRTKF/IC/47/8
MpunoxeHue |, cTp. 18

- NOXHble YTBEPXAEHWUSI MPU OCYLLECTBIIEHNM KOMMEPYECKOW AESATENBHOCTY,
AVicKpeauTupyloLme npeanpusitue, NpoaykTbl UM NPOMbILLNEHHYHO U TOProByto
[esITeNbHOCTb KOHKYPEHTA;

- yKasaHus Unu yTBepPXOeHNs, KOTOpble MOryT BBECTU 0DOLLECTBEHHOCTb B
3abnyxaeHne OTHOCUTENBHO XapaKTepa, cnocoba N3roToBrNeHusl, CBOICTB,
MPUroHOCTU K MPUMEHEHUIO UMW KOMNMYecTBa TOBapOB.

46. 31w Gonee TOYHbIE OnNpeaeneHnss HeobpPOCOBECTHOM KOHKYPEHLUN MPUMEHUMBI,
Hanpumep, K 4ENCTBMSM MO KOMMeEpLManm3aunm n3genuin, cosgaBaemMblix Ha ocHose T3,
KOTOpbl€ BblOAKTCA NIOXHbIM 00pa3oM 3a NOASIMHHbIE NU34ENNsS KOPEHHON NN MECTHOWN
O6GLWNHbI, HEe Byayyn TakoBbIMW, CO34aAKT BO3MOXHOCTb CMELUEHNSI C HUMMK UIK BreYaTtrieHme
0000peHns Taknx n3genuin Unm Nx N3roToBneHMs Takom OGLLMHONM, BO3HMKatOLLEee B pe3ynbTaTe
oB6MaHa unu cmelweHns?s.

47. OpHa 13 BO3MOXHbIX TPaKTOBOK 3TUX MEXAYHapPOAHbIX CTaH4APTOB (KOTOpbIE Takke
BBOAATCA B Aencteue CornawenHnem TPUIC) cocTomT B TOM, 4TO OHM MOrin Gbl oxBaTbiBaTb
©onee WMpokumn Kpyr dopM OXpaHbl, HE CBOAALLMXCA K NpedoTBpaLLEHMIO AENCTBUNA,
CBSI3aHHbIX CO CMELLEHNEM, NOXHBbIMU 3aBEPEHMAMUN UNN 0E30PUEHTUPYIOLLMMMN
YTBEPXKOEHUAMM, NMPMBEOEHHbIX BbILLE B KAYECTBE NPMMEpPOB. B 0gHOM M3 KOMMEHTapMEB K
3TOMY MOJIOXKEHUIO TOBOPUTCS:

Kaxxgas ctpaHa onpegensieT cogepXaHne NOHATUS «KOHKYPEHLMU» MCXoas U3 CBOEro
COBCTBEHHOr0 NOHNUMAaHWS: CTPaHbl MOTFYT PacnpOCTPaHATb NOHATUE «HeL0BPOCOBECTHOM
KOHKYPEHLUN» Ha OENCTBUS, HE ABNSAIOLLNECS KOHKYPEHLIMEN B Y3KOM CMbICIE CroBa...
Bcaknii akT KOHKYpPEeHLUMM A0MKEH CYMTATbCS aKTOM HeOOGPOCOBECTHOM KOHKYPEHLIMM,
€Cnn OH NPOTMBOPEYUT 0BblHasM YECTHOW NPOMBILLSIEHHOW UITM TOPrOBOW MPaKTUKW.
[laHHbIV KpUTEPUIA HE OrpaHMYMBaETCS OObIYasiMM YECTHOWM NPAKTUKK, CYLLIECTBYIOLUMMK B
CTpaHe, rae ucnpawmBaeTcsa oxpaHa oT HeJoBpPOCOBECTHOM KOHKYpeHunn. CyaebHblie u
a4MVHUCTPATUBHbIE OpraHbl TAKOW CTpaHbl OMMKHbI ByayT yunTbiBaTh M 0O6bl4an YECTHON
NPaKTUKK, CyLLECTBYOLME B MeXAyHapoaHou ToproBne. Ecnu cynebHbi nnm
aAMUWHUCTPATMBHbIN OpraH CTpaHbl, B KOTOPOKW UCMpaLUMBaeTCs OXpaHa, KOHCTaTupyeT,
4YTO 0BXanyemblin akT NMPOTUBOPEYNT 0BbIYasiM YECTHOW MPOMBbILLIEHHOW U TOProBOM
NpakTUKK, OH 064a3aH ByaeT cumTaTh JaHHbBIA aKT akTOM Hego6poCcoBEeCTHON
KOHKYpEHLMEN N NPUMEHUTb CaHKLUKU U NpaBOBbIE CpeAcTBa, NpeayCMOTPEHHbIE ero
HauMOHarnbHbIM 3aKoHogaTeNnbLCTBOM. [lof yNOMSAHYTbIE KpUTEPUM MOTYT nognagatb
camble pasnuyHble OencTBrA®A,

48. Takum o6pa3om, AaHHOE NOMOXEHME MOXHO TOSIKOBATh KaK BKOYatoLLee oXpaHy u oT
Apyrnx hopm NCNonb3oBaHUsA TPAAULMOHHbBIX 3HAaHUIN, KOTOPbIE CYMTAOTCA NPOTUBOPEYaLLMMU
4YeCTHOW npakTuke. Takke Bcerga ectb BO3MOXHOCTb NPEAYCMOTPETb B HALMOHANbHOM
3aKoHOAATENbCTBE, YTO akTbl HE4OBPOCOBECTHOM KOHKYPEHLMN MOTYT BKMOYaTh
HeoCHoBaTenbHOe oboralieHne 3a CHEeT UCNONb30BaHMA TPAANLMOHHBIX 3HAHWI U U3BNEeYeHne
KOMMEPYECKON BbIrogbl U3 HE3AaKOHHO NpMobpeTeHHbIX T3.

49. BoO MHOMMX HauMOHamnbHbIX 3aKoHax 0 bopbbe ¢ HegOBPOCOBECTHOM KOHKYPEHLMEN
npeaycMaTpuBaloTCs Mepbl NPeceyeHnst n Apyrux opmM KOMMEPYECKOro NOBEAEHUS, KPOME
OENCTBUI, BbI3bIBAKOLLNX BO3MOXXHOCTb CMELUEHWS, NN NTOXKHbIX/AE30PUEHTUPYIOLLIMX
yTBepxaeHun. OHu KacatoTcsa 1 Takon HegobpoCcoBECTHOM AENOBOW NPAKTUKK, Kak
YCTaHOBIIEHME MOHOMOMNI, a Takke Apyrme oopMbl UCMOMB30BaHUSA TPAANLMNOHHBIX 3HAHUN,

23 Cm. npumepsl B ny6nvkaummn BOMC «OxpaHa 1 nogaepxka pogHon KynbTypbl. [MpakTuyeckoe pykoBOACTBO Mo
Bonpocam VC ans kopeHHbIX HapoaoB U MECTHbIX OOLLMHY, CcTp. 57.

24 I.b opgeHxayaeH, PykoBOACTBO MO NpuMMeHeHuo MapuKcKon KOHBEHLIMM MO NpOMbILLIieHHON cobeTBeHHoCTY (1968
r.), ctp.144 (CHOCKM OnyLUEHbI).
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KOTOpble MOryT paccMaTpuBaTbCs Kak YecTHas, HO He CrpaBeanvBas KOHKYPeHUmMs —
Hanpumep, UCKYCCTBEHHOE 3aHMXEHME LIEH C LIeNblo pasopeHmnst KOHKYPEHTOB.

(vi)  OmnuyumersibHble 0603HaYeHUs

YnoMmnHaemble MexgyHapoaHble gokymeHTbl: Cornawenue TPUNMC, Magpuackoe
cornaweHue n NMpoTtokon, JinccaboHckoe cornaweHne 06 oxpaHe HaMMeHoBaHWUI MecT
npoucxoxaeHus, MNMapumxckasi KOHBEHLUSA

50. OxpaHa OTNNYUTENbHBLIX 0003HaYEHN B COOTBETCTBUM C MeXayHapoaHbIMA
OOKyMeHTaMMn pacnpocTpaHAeTCA Ha:

- 0OblYHblE TOBapHbIE 3HaKM (BKMNOYAsA 3HaKKU 00CNyXMBaHUSA);
- CepTUMKaLMOHHBIE N KOMNMEKTUBHBIE 3HAKW;
- reorpadunyeckune ykasaHus.

51. Takas oxpaHa He obecneunBaeT OxpaHbl 3HAHUI Kak TakoBbiX. OAHAKO OHa MOXeT
obecneynTb ee KOCBEHHO, NPY NMOMOLLM CPEACTB OXPaHbl OTNINYUTENbHBIX 0603HaYEHNI,
CMMBOJIOB, OPHaMEHTOB U reorpadnyeckmx ykasaHuii, a Takke NoaATBEPXKAEHUA 000bpeHnst co
CTOPOHbI OGLUMHbI UK cepTUMKaTOB NOASIMHHOCTU, KOF4A OHU NPUMEHSIFOTCS AN MapKUPOBKU
NPOAYKTOB W YCyr, OCHOBaHHbIX Ha TPAAULMOHHbLIX 3HAHUSX UMK UX UCNONb30BaHWUN.

52. Takue oTnuumTenbHble 0603HaYEHNsT MOTYT TaKkKe MoMy4YnTb 3aLUUTHYKO OXpaHy npwu
MOMOLLM TaKMX NPaBOBbIX MEXaHM3MOB, OCOBEHHO NyTeM 0GXanoBaHWs UM ocnapuBaHus B
cydax perncrpaumm, paBHOCUIbHbIX BBOASALLEMY B 3abnyxaeHne unm obMmaHHomy
NCMONb30BAHUIO 3HAKOB, CMMBOJIOB, CITOB UMK reorpadUyecknx ykasaHun, cesidaHHbIX ¢ T35,
MexayHapoaHble cTaHgapTbl MOTYT NPUMEHATLCA Ans obecnevyeHns oTkasa B perncrpauum
UNN NPU3HaAHNSA He4EeNCTBUTENbHBIMU 3HAKOB, NPOTMBOPEYALLNX MOpanun nnn obLiecTBEeHHOMY
nopsiaky. B HEKOTOpbIX criyyasx Takue 3anpeTuTenbHble AENCTBMA UCNONb30BaNuch Ang
obecneyeHns oTkasa B permcTpaumm UM aHHynMpoBaHUS perncTpaumm ToBapHbIX 3HAKOB,
KoTopble Mornu 6bl 6bITb OCKOPOUTENBHBIMW ANA KOPEHHBIX OBLLUH MO KyNbTYPHbBIM UK
AYXOBHbIM MpuyMHam (BONpocChl 3alMTHOM oxpaHbl TBK B pamkax cuctemMbl 0XpaHbl TOBapHbIX
3HaKOB paccMaTpuBaloTCa B yTOYHEHHOM BapmaHTe aHanusa npobenos B oxpaHe TBK.
(MccnepoBaHue Bonpoca o 3awmnTHOM oxpaHe TBK B pamkax cMcTeMbl TOBapHbIX 3HAaKOB CM. B
aHanuse npobenos B o6nactn TBK®.)

25 Hosas 3enanams n Anackoe CooBLLECTBO NPUHANM crieumarbHble NOMOoXeHWs, He AonycKarLwme percTpaumum
TOBaPHbIX 3HAKOB, BKIOYAKLLMX HA3BaHWNSI UMW BblPaXXEHNS KyNbTypbl KOPEHHbIX HAPOA0B, KPOME TEX CIy4aes,
KOr[a 3asiBKM Ha perMctpaumio TOBapHbIX 3HAKOB MOAATCH NpeacTaBUTENSAMN KOPEHHBIX HAPOAO0B UMK APYTUMU
nvuamum ¢ nx cornacud. Cm. JOMONHUTENBHYO MHMOPMaUMo B NpyMepax, NpMBoauMbIx B nybnukaumm BONC
«OxpaHa 1 nogaep:kka poaHon KynbTypbl. [pakTuieckoe pykoBoACTBO Mo Bonpocam VC ans kopeHHbIX HapoaoB 1
MECTHbIX OOLLMHY», CTP. 44.

26 NNokymeHT BOUNC WIPO/GRTKEF/IC/37/7, npunoxeHue: 4vacTb lI: «3HauyeHne TepmuHa "npoGenbl"», NyHKT 34;
yacTb Il A: «MecTHble 1 TpagMUMOHHbIE Ha3BaHUs, cnoBa U CUMBOMbIY», NyHKTbI 58 1 59; yacTb Il B: «MecTHble 1
TpaguUMOHHbIE HAa3BaHWUS, CroBa Y CUMBOSbI», NYHKTbI 71-75; 1 yacTtb Il D: «Mcnonb3oBaHme oTnnYUTENbHbIX
3HaKOB U NPUHLMMNOB 60pbbbl C He[OBPOCOBECTHOWM KOHKYPEHLIMEN Anst NPOTUBOAENCTBUSI HENPaBOMEPHOMY
npucBoeHuto penyTtauum, accounnpyrowencs ¢ TBK ("ctuna” TBK)», nyHkT 101; n yacts Il D: «MecTHble 1
TPaAgOVLMOHHbIE HA3BaHUS, COBa Y CUMBOSbI», MYHKT 113.
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(vii) [paso npombiwieHHbIXx 0bpa3yos

YnoMmnHaemble MexayHapoaHble okyMmeHTbl: Cornawenue TPUNC, bepHckas KOHBEHLNS,
[Maarckoe cornaiwleHne o MeXayHapoaHOM OENOHUPOBAHNN NMPOMbILLSIEHHBIX 06pa3LoB,
Mapwxckas KOHBEHLMS

53. OxpaHa obpa3uoB He KacaeTcs CoaepXaHUs 3HAHUM Kak TaKOBOro 1 B BOMbLUEN CTENEHN
CylLleCTBEHHa A5 OXpaHbl TPAAULNOHHBIX KYITbTYPHbIX BbIpaXXeHUN, Yem Ans oxpaHbl T3 (CMm.
YTOYHEHHbIN BapuaHT aHanuaa npobenos B obnactn TBK, gononHsaowmn AaHHbIM aHanms).
Tem He MeHee, MexayHapoaHble CTaHAapThl B 0611aCT oxpaHbl 06pasuoB MoryT
obecneymBaTb onpeaeneHHble BUAbl KOCBEHHOM OXpaHbl HEKOTOPbIX T3, 0COOEHHO B TEX
cny4asx, koraa obpasubl TECHO CBA3aHbl C KAaKOW-TO KOHKPETHOWN cuctemon T3, Hanpumep co
CnocoboM N3roTOBIEHMST OPYANIA, MYy3blKalbHbIX MIHCTPYMEHTOB UIM KYCTapHbIX N3OENWA.
OxpaHa npegycMoTpeHa Ans NpoMbILLNIEHHbIX 06pa3LoB, KOTOPLIE ABNSAIOTCS HOBbIMU UMK
OpUrMHanbHbIMW, OAHAKO BO3MOXHO UCKINIOYEHNEe oxpaHbl 06pa3LoB, 06yCnoBneHHOe rnaBHbIM
00pa3om TEXHUYECKUMM U PYHKLMOHANBHBIMN COOBPaXXEHUSIMIA.

54. B koHTekcTe obcyxaeHns npoekTta [loroBopa 0 3aKOHax No NPOMbILLIIEHHBIM 06pa3Luam
PS4 rocynapcTB-YeHOB BHEC MpeanioXeHne o ToM, YTobbl NpeaycMoTpeTb BO3MOXHOCTb
00513aTENBbHOIO PacKpbITUA NPOUCXOXAEHUSA UNn ncTodHuka TBK, T3 unu
Bronorn4yecknx/reHeTMYeCKNX PecypcoB, NCNOMNb30BAHHbIX NPW CO3A4aHMUM NPOMBbILLIIEHHOrO
obpasua unv BoLLEALINX B ero COCTaB, B Ka4eCTBe O[HOro U3 PEKBU3MTOB 3aABKN?'.

(viii) Aesmopckoe npaso U CMEXHbIe rnpasa

YnoMmunHaemble MexgyHapoaHble gokymeHTbl: Cornawenune TPUMMC, bepHckasi KOHBEHLUMA,
Horosop BOUC no ncnonHurtenam n poHorpammam (OND)

55. ABTOpCKO-nNpaBoBasi OXpaHa KacaeTcsi (POPMbl BbIpaXXeHUS 1 He 3aTparveaeT
COAEpXXaHUs 3HaHUIN Kak TakoBbIX; B CBA3M C 3TUM OHa Boree cyllecTBeHHa A1 OXpaHbl
TPaANLUUNOHHBIX BblpaXXeHU KynbTypbl, YeM Ans oxpaHbl T3 (cMm. aHanua npobenos B obnactu
TBK B gokymeHte WIPO/GRTKF/IC/37/7). Tem He MeHee, MexayHapoaHble CTaHaapThbl B
o6racTv aBTOPCKOro NpaBa M CMEXHbIX MPaB MOXHO paccMaTpuBaTb B Ka4ecTBe OAHOro U3
cnocobos obecneyeHnsa KOCBEHHOM oxpaHbl T3. B 4acTHOCTU, aBTOPCKOe NpaBO MOXET
NPUMEHSATLCA B OTHOLLEHUM onucaHuin T3, BKNIOYEHHbIX B 6a3y AaHHbIX, a Takke KOMNUASLMI
T3, KOTOpblE OXPAHSAIOTCA B KA4eCTBE KOMMUASLMIN B TOM Clydae, eCnv OHU NpeacTaBnstoT
cobor «no nogdopy M pacnonoXeHUto MaTepmanos pesyrbTaT UHTENNEeKTyanbHOro
TBOpYecTBa». OAHaKO Takasd KOCBEHHast oxpaHa T3 C NOMOLLbIO aBTOPCKOro npaea He
pacnpocTpaHseTcsa Ha cogepXaHme T3 Kak TakoBblX, U NO3TOMY TPeTbM nmua MoryT
NCNonNb3oBaTbh TEXHNYECKNE 3HaHUSA N HaBblkM U OCHOBHOE cofepxkaHne T3 gaxe B TOM criyyae,
€CIN OHU BKIOYEHbI B 6a3y AaHHbIX, OXpaHAEMYyH aBTOPCKUM NPaBOM.

56. Kak npasuno, ecnu T3 npuHumatoT popmy TBK, oxpaHa TBK moxeT cumTtatbes
KocBeHHoW oxpaHoun T3 (Hanpumep, 3ByKO3anucb TPaAULMOHHOIO UCMOMHEHUS, NCNONb3yeMas
ansa nepegadn T3 B pamkax 0OLWMHbI, MOXET OXpaHATbCSA B kadecTBe 3anucn TBK; ato
NMO3BOSIAET OrpaHNYMBaTh PacnpoCTpaHeHNe 3annucu 1 OCTYMN K HEW, KOCBEHHO OrpaHnynBas
Tem cambiMm gocTtyn K T3, cywecTteytowmx B oopme TBK, n ux pacnpoctpaHeHue); nogpobHee
CM. YTOMHEHHbIV BapuaHT aHanmsa npobenos B oxpaHe TBK, gononHaAoLwmin gaHHbIN aHanms.

27 NokymeHT SCT/35/2.
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(b) [lMonoxeHue Oen 8 Opyaux obrnacmsx Mexo0yHapoOHo20 nybrnu4yHo20 npasa

57. OcCHOBHOE BHMMaHWe B paMkax HacTosiLLero aHanusa npobenos yaeneHo
MeXayHapoaHbIM HOpMaM, BXOASLLUM B COCTaB 3akoHoAaTeNnbcTBa 06 UHTENNEKTyanbHow
COBCTBEHHOCTM, U CBSI3N 3TOro 3aKkoHoAdaTtenbcTBa ¢ T3. Tem He MeHee, 6onee obLme HopMbl
MeXayHapoaHoro nyGnn4YHoro npaea, HanpuMep, HOpMbI, KacaloLMECs OXpaHbl OKpYKatoLen
cpefbl, FeHeTUYECKNX PECYPCOB pacTEHUI U NPaB KOPEHHbLIX HAPOAOB TaKKe MOryT UMETb
onpeaeneHHoe 3HayYeHne ans obue 6asbl MexxayHapoaHOro 3akoHodaTenbcTea U Mep
perynupoBaHus B obnactn T3. Hwke npuBoanTcs KpaTkuii 0630p TakMx HOPM.

YnomuHaemble MexayHapoaHble JOKyMeHTbl: KoHBeHLmMs o Guonornyeckom pasHoobpasum
(KBP), Harowcknin npotokon, MexayHapoaHbii gorosop ®AO, KoHseHuua OpraHusaumm
O6beanHeHHbIX Hauui no 6opbbe ¢ onyctbiHnBaHneM (KOOHBO)

(i) KoHeeHyusi o buonoauyeckom pasHoobpasuu

58. OpaHa 13 KOHKpEeTHbIX obnacTen TpaguLUMOHHBLIX 3HaHWUI — 0BNacTb 3HAHWUNA,
CYLLLECTBEHHbIX ANns CoOXpaHeHus n obecneyeHnst yCTOMYnMBOro CNosnb30oBaHnsi GUONOrM4ecku
pa3Hoobpa3HbIX pecypcoB, perynupyetcst KoHBeHumern o buonornyeckom pasHoobpasuu,
cornacHo kotopon [loroBapmBatoLlasics CTopoHa:

obecneymBaeT, C y4eTOM MOSIOKEHWUIA CBOETO HALMOHANBHOIo 3aKkoHOAaTENbCTBRA,
yBaXkeHue, coxpaHeHue 1 noaaepkaHne 3HaHWin, HOBOBBEAEHUI N NPaKTUKM KOPEHHbIX U
MECTHbIX OBLUMH, OTpakaroLmx TpaauLMoHHbIe DOPMbI XKM3HM, BaXKHbIE AN COXpaHEHWs!
N YCTOMYMBOIO MCMONb30BaHUS GUONornyeckoro pasHoobpasms, u cnocobCcTByeT nUx
Bonee LWMPOKOMY NMPUMEHEHMIO C 000OPEHMS U NMPU y4aCTUN HOCUTENEN TaKUX 3HAHUN,
HOBOBBEAEHWUI N MPAKTUKK, a TakkKe NooLpsieT COBMECTHOE NoJb30BaHUE Ha
CnpaBenMBOI OCHOBE BbirolaMu, BbITEKAIOLMMM U3 NPUMEHEHUS TaKUX 3HAHUN,
HOBOBBEEHUIA U MPAKTUKN.

(i) Haezolckul npomokorsi

59. Crartbs 7 Haronckoro npoTtokona rnacur:

«B COOTBETCTBMM C MOSTIOXKEHNAMWN BHYTPUTOCYAapCTBEHHOrO npaea kaxaast CTopoHa
NPYHMMAaEeT COOTBETCTBYHOLLME MepPbI C Lienbio obecnevyeHns Toro, YTobbl 4OCTyN K
TPaANLUMOHHBIM 3HAaHUSAM, CBSAI3aHHbLIM C FTEHETUYECKMMU PECYPCAMU, HOCUTENSIMU
KOTOPbIX ABMSKTCA KOPEHHbIE U MECTHbIE OOLLMHbI, OCYLLECTBAANCS C NpeaBapuUTenbHOro
1 060CHOBaAHHOrO cornacusi UnyM ogoGpeHns 1 NP y4acTum LaHHbIX KOPEHHbIX U MECTHbIX
0OLWMH 1 YTOObI BbINKM YCTAHOBIEHBI B3aUMOCOIIaCOBaHHLIE YCIOBUSAY.

60. B gaHHOM KOHTEKCTE CyLLEeCTBEHHbI U NMOMNOXEHUS cTaTbh 5.5:

«Kaxpnas CTOpOHa npuHMMaeT B 3aBUCUMOCTU OT o0CcTOATENLCTB 3akoHo4aTelbHble,
aaMUHUCTPATUBHbIE UK NONUTUYECKMEe Mepbl ONnA obecneyeHnsi COBMECTHOro
Mcnonb3oBaHnA Ha CI'IpaBeﬂ,J'IVIBOIZ n paBHOVI OCHOBE BbIro4 OT NPpUMEeHEeHUA
TpaaANUNOHHbIX 3HAHWUK, CBA3AHHbIX C FTEHETUYECKNMM pecypcamMu, C KOPEHHbIMU U
MeCTHbIMW O6UJ,I/IHaMI/I, SABMAAOLNMNCA HOCUTENSAMM TaKUX 3HAHMI. Takoe COBMECTHOE
Mcnosb3oBaHME BbIro4 OCYLLECTBAETCA Ha B3aMMOCOIraCcoBaHHbIX YCITOBUAXY.

61. Kpome TOro, cornacHo craTtbe 16,
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«1. Kaxxgaa CTopoHa npuHMMaeT COOTBETCTBEHHO Clyyalo Hagnexawme aekTUBHbIE U
copasmepHble 3akoHOoAaTenNbHble, aAMUHUCTPATMBHbBIE UMW NONUTUYECKNE MePbI A5
obecnevyeHuns Toro, 4YTobbl 4OCTYN K TPAAWULMOHHBIM 3HAHUSAM, CBA3aHHbBIM C
reHeTMYeCKMMN pecypcamu, KOTopble NCMOMb3YITCA B Npegerniax ee topucankumm,
OCYLLECTBIIANCSA B COOTBETCTBMM C NpeasapuTeribHbiM 0O0CHOBaHHbLIM COrnacuem unm ¢
0006peHNst 1 PN y4acTum KOPEHHbIX U MECTHbIX OBLLMH 1 4YTOObI ObInn YyCTaHOBIEHbI
B3aMMOCOriacoBaHHbIE YCINOBUS, Kak onpeaeneHo B HauMoHanbHOM 3akoHoAaTenbCcTBe,
perynupytoLiemM AOCTYN K reHeTU4eCcKNM pecypcam 1 COBMECTHOE UCMONb30BaHMeE BbIros,
UnNun B perynsTuBHbIX TpeboBaHuax apyron CTOPOHbI, FAe HAXOAATCA TakMe KOPEHHbIE U
MECTHbIE OOLLVHbI.

2. Kaxxgas CTopoHa npyHMMaeT Hagnexaiume, adhdeKkTnBHbIE U cOpasMepHble Mepbl A1
yperynupoBaHusi CUTyaumi HecobnoaeHmsa mep, NPUHATBIX B COOTBETCTBUN C
BblLLENpPUBEAEHHbIM NMYHKTOM 1.

3. CTOpOHbI COTPYAHMYAIOT, HACKOMBKO 3TO BO3MOXHO 1 LienecoobpasHo, B criyyasx
npeanonaraemMoro HapyLleHUsi HaLMoHabHOro 3akoOHOA4ATENbCTBA UMW PEryNATUBHBLIX
TpeboBaHWI, perynupyroLLmx AOCTYN K FTeHETUYECKMM pecypcam 1 COBMECTHOe
NCMONb30BaHUE BbIrOA, O KOTOPbLIX FOBOPUTCS B BbILLENPUBEAEHHOM MyHKTE 1.»

(ii)  MexdyHapoOHbIl do2oeop ®AO

62. Ewe ogHa KOHKpeTHast obnacTb TPaaULIMOHHbLIX 3HaHWIA, 8 UMEHHO 3HAHWS, UMeloLLIne
OTHOLUEHWNE K FEHETUYECKUM pecypcam pacTeHU ans uenen npomM3BoacTBa NPO4OBOSLCTBUS U
BeJeHUs CenbCKOro X03s1McTBa, perynupyetcsa MexayHapoaHeim gorosopom ®AO o
reHeTU4eCKNX pecypcax pacTeHUn Ansi NPoM3BoACTBa NPOAOBOSLCTBUSA U BEAEHUSA CEITbCKOro
xosanctea (MOMPPIIC), koTopbi npegycmaTpmBaeT, YTo «kaxaasa [JoroBapusatoLlascs
CTOpPOHA A0IMKHA B HagMeXallmx cnyyasax u ¢ y4eTOM CBOEr0 HaLWOHAIbHOMO
3aKkoHoZaTenbCTBa NPMHUMaTh Mepbl ANd 3alMThl U NOOLWpPeHUs npas depMepoB, BKIoYas: (a)
OXpaHy TPaguLMOHHLIX 3HAaHWI, KacaloLLNXCS reHETUYECKNX PECYPCOB pacTeEHWI Ans
NPOV3BOACTBA NPOAOBONLCTBUS U BEAEHUS CENbCKOIO X03ANCTBa; (...)%»

(iv) KoHseHuusi OpeaHusayuu ObbeduHeHHbIx Hayut no 6opbbe ¢ onycmbiHUBaHUEM

63. CornacHo KoHBeHUun Opranumsaunn O6begmHeHHbIX Haunin no 6opbbe ¢
onyctblHMBaHmeMm (KOOHBO), CTOpOHbI 3alumLLatoT, NOOLWPSOT U UCMOMb3YHOT
COOTBETCTBYIOLME TPAANLMOHHbIE N MECTHbIE TEXHOMOIMM, 3HAHWS, HOY-Xay U NPaKTUKY U C
3TOM Lenbio 0643y0TCA «COCTaBMNATb CBOAHYH MHPOPMALMIO O TAKNX TEXHOMOIMSAX, 3HAHUSIX,
HOY-Xay N NpaKTMKe U BO3MOXHOCTSX UX MCMOMNb30BaHUS C y4aCTUEM MECTHOIO HaCeneHus u
OOIKHBIM 06pa3oM pacnpOCTPaHATb Takyt MHGOPMaLUNIO B COTPYLHUYECTBE C
COOTBETCTBYIOLLNMU MEXMNPABUTENBCTBEHHLIMU U HENPABUTENBCTBEHHBIMIW OPraHn3aUnsamMmy
(ctaTtbs 18.2(a)). Kpome TOro, KOHBEHLMEN NpegyCcCMaTPMBaETCH, YTO permoHarbHble
MEpONpUATUS MOTYT BKIOYATb «MNOArFOTOBKY NEPEYHEN TEXHOMOIMMIA, 3HaHWI, HOY-Xay U
NpakTU4ECKNX METOAO0B, a TaKkKe TPaANLMOHHbBIX U MECTHbBIX TEXHOMOMMIN N HOY-Xay U
nooLpeHne Nx pacnpoCcTpaHeHnss U cnonb3oBaHus» (cTatbs 6(b) npunoxenus Il).

c) Lpyaue mex0yHapoOHbIe OOKYMEeHMbI

YnoMmnHaemble MexayHapoaHble TeKCTbl: BoHHCKue pykoBogswme npuHumnel no KBP,
Heknapauus o npaBax KOpeHHbIX HapodoBs, IHTepnakeHckas Aeknapaumns No reHeTUYeCKkUm
pecypcam XMBOTHbIX

28 Cratbss 9 MOIPMNXC («MpaBa hepMepoBs»).
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() GoHHCKUE pyKogooswue npuHyuibl

64. Bo BeeageHuun NcnonHuTenbHOro cekpetaps K BOHHCKMM pyKoBOASALLMM NpUHLMAAM rno
obecnevyeHunto JOCTyna K reHeTUYeCkUM pecypcam 1 COBMECTHOrO UCMOSb30BaHNS Ha
cnpaBeanuBon N paBHOM OCHOBE BbIr0, OT UX MPUMEHEHNS 3TU NPUHLUMNBI XapaKTepusytoTcs
Kak «He nmetome ropunanyeckn obssatenbHOro xapakrepa..., [Ho obnagatowme, BBUAY MX
eguHornacHoro npuHatTua 180 ctpaHamu] onpegeneHHbIM U HEOCNOPUMbIM aBTOPUTETOMY, U
Kak OKyMeHT, obecneunBatoLnin onpeaeneHHyo oxpaHy TpaauumMoHHbIM 3HaHUAM BBUAY
coepallencs B HeM pekoMeHaauumn o ToM, 4YTo: «[N]pegocTaBnstoLwme CTOPOHbI JOMKHbI:
MpenoctaBnNATb reHeTM4YecKue pecypcbl N/unm TpaguLMOHHbIE 3HAHUA MWL B TEX cryYasx,
KOra OHW UMEIT Ha 3TO COOTBETCTBYIOLLEE NpaBo» 1 YTo «[loroBapmBatoLmecs CTOPOHbI,
nMeloLLMe B CBOEW HOPUCAMKLMWN NOMb30BaTENEN reHeTUYECKNX PECYPCOB, ... MOrnu Obl
paccMOTpeTb, B HAaCTHOCTH, ... LLenecoobpasHOCTb MPUHATMA MEP MO MOOLLPEHMIO
npeaocTaBreHns CBeAEeHNIN O CTPaHe NPOUCXOXAEHWS. .. TPAAULMOHHbBIX 3HaHUN,
HOBOBBEAEHMIN N NPAKTUKN KOPEHHbIX HAPOAOB U MECTHbIX OOLLMH B 3asiBKax Ha perncrpaumo
npaB UHTENNEKTYarbHON COGCTBEHHOCTMY.

65. LUenb PykoBogswmux NpMHLMNOB COCTOUT B «COOENCTBUMN pa3paboTke peXMMOB AOCTyNa u
NCNONb30BaHWs BbIrog, oTpaxarowmx Heo6Xo4MMOCTb OXpaHbl TPAOULMNOHHBLIX 3HAHUA» (NMYHKT
11(j)); , OHM NOOLLPSIOT «COTPYAHMYECTBO Mexay [JoroBaprBarLLMMUCA CTOPOHAMU B peLUEHUN
BOMPOCOB, CBSA3aHHbIX C NpeAnoriaraeMbIMy HApYLLEHNSMW COrnaLleHnin 0 4OCTyne K
reHeTM4YecKnM pecypcam 1 COBMECTHOM MCNOSNb30BaHUN BbIFOA», YTO MOXET MMETb 3Ha4YeHne
ana oxpaHbl T3.

(i) [eknapauyus o npasax KOpeHHbIX Hapooos8

66. K camum TpaguuMOHHBbIM 3HAHUSM, HOCUTENAMU KOTOPbIX ABMSOTCSH KOPEHHbIE HApPOabl,
oTHocsATcA nonoxeHusa Oeknapaumn Opradmsaumm O6begmMHEeHHbIX Haumm o npaBax KOPEHHbIX
HapoaoB?®, koTopas, Byayyn aeknapaumen, MoXeT paccMaTpUBaThCA Kak «HOPMaTUBHOE
MOMNOXeHME» UNN KBO3MOXHOCTbY, CYLLECTBYIOLLME HA MEXAYHAapPOOHOM YPOBHE, XOTS psag
aBTOPOB NOAYEPKMBAIOT, YTO [leknapauust He HOCUT PUANYECKM 00s13aTENBHOIO Xapakrepa u
He Oblfia NPUHATa HAa KOHCEHCYCHOW OCHOBE U XapakTepusyrT ee «Kak UCTOYHUK, OTpaXxatoLwmi
YasiHMSA KOpeHHbIX HapodoBy. CtaTtbsa 31 [deknapaunn rnacur:

«[K]opeHHbIe Hapoabl MMEIOT NPaBO Ha COXPaHEeHne, KOHTPOrb, OXpaHy U pasBuUTne

CBOVIX ... TPAOULMOHHbIX 3HAHUM ..., @ Takke NPOSIBEHUI UX HAayYHbIX 3HAHWUNA,
TEXHOMOIMN U KyNbTypbl, BKIOYas MOACKNE U reHeTUYEeCKMe pecypchbl, CEMEHa,
nekapcTBa, 3HaHUS CBOMCTB hayHbl 1 ornopbl, Tpaauuum yCTHOro TBOpYecTBa,
nuTepaTypHble NPOU3BEAEHNSA, PUCYHKU, CMOPT U TPAANLMOHHbIE UrPbl U
n3obpasuntenibHoe N UCMNONTHUTENBCKOE UCKYCCTBO. OHM MMEIT Takke NpaBo Ha
COXpaHeHne, KOHTPOb, 3aLUNTY N pa3BUTUE CBOEN MHTENNEKTyarnbHOW COBCTBEHHOCTUN Ha
Takue ... TPagMUNOHHBbIE 3HAHUS...»

67. B pgeknapauum Takke npegycMmaTpmBaeTCs, YTO «[CJOBMECTHO C KOPEeHHbIMU Hapodamu
NocynapcTBa NpUHUMAalOT OeACTBEHHbIE MepPbl B LernsxX NPpU3HaHUs U 3almTbl BO3MOXHOCTEN
OCYLLIECTBIIEHMSA 3TUX MNpaB».

(ii)  MHmepnakeHckas 0eknapayus rno 2eHemu4yecKUM pecypcam XUBOMHbIX

68. B WMHTepnakeHcKoW Aeknapauumn no reHeTUY4eCcKUM pecypcam XMBOTHbIX, MPUHATOM Ha
MexayHapoaHON TeXHUYECKOW KOHepPEHLMN MO BOMPOCaM reHeTUYECKNX PeCypCoB KUBOTHbIX

2% MpuHsita MeHepanbHon Accambneen OpraHusaumn O6beamHeHHbIx Hauui B 2007 r., JOKYMEHT
WIPO/GRTKF/IC/12/INF/6 (15 dpeepans 2008 r.).
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O5151 NpoM3BOACTBA NPOAOBOSNLCTBUSA N BEAEHUS CENbCKOro X03amncTea 7 ceHTsbpsa 2007 r.,
roBOpPUTCA O «LiernecoobpasHoCTN, B HEOOXOAMMBIX Cny4vasix, Npu cobnoaeHUN HaUMOHaNbHOro
3aKoHO4aTeNbCTBa, YYMThIBATh, MCMOMNb30BaTb, COXPaHATb U NOAAEPKMBATL TPAOULMOHHbIE
3HaHuWs, akTyanbHble 51 CENEKLUNOHHOMo XXMBOTHOBOACTBA U XKMBOTHOBOAYECKOrO
Nnpov3BOACTBA, B KAYeCTBE BKNaja B ... CO34aHNe YCTOMUYUBBIX MCTOYHUKOB CPEACTB K
cywectBoBaHmio...». C aTon geknapaumen yBasaH [nobanbHbin nnaH AencTBun B obnactm
reHeTUYECKNX PECYPCOB XKMBOTHbIX, HANpaBfieHHbIN, B YACTHOCTW, Ha «CoOeNncTBue
crnpaBeannMBOMY 1 paBHOMPaABHOMY pacnpeaeneHunto Bbirog OT UCNOMNb30BaHWUSA rEHETUYECKNX
PECYPCOB XUBOTHbIX 4S5 MPOM3BOACTBA NPOAOBONBLCTBUSA U BEAEHUSI CENbCKOrO X035MCTBa U
NpU3HaHMe ponu TpaguMUMOHHbLIX 3HaHWUIA, MHHOBALMOHHbIX pa3paboTok U METOAOB,
KacaroLMXCH COXPaHEHUSI FEHETUYECKNX PECYPCOB XMBOTHbIX U MX YCTONYNBOIO
NCNONb30BaHWsl, a Takke, B HEOOXOAMMbBIX Cnyyasix, BBeAeHune B aenctane apeKkTMBHbIX Mep
perynnpoBaHus 1 3akoHoaaTesbHbIX Mep».

IvV. CYWECTBYIOWWE MPOBEJbLI HA MEXXOAYHAPOOHOM YPOBHE

MPOUIICMPUPOBAHHbIE, 10 803MOXHOCMU, KOHKPEMHLIMU MpuMepamu

69. [lpu aHanuse oxpaHbl T3 Ha MeXayHapPOOAHOM YPOBHE BO3MOXHbIE «NpoGenb»
paccMaTpvBalOTCst Ha OBYX YPOBHSIX:

- np06enb| B Uerisx OXpaHbl, BbldBN1I€HHbIE HA MeXOYyHapOO4HOM YPOBHE;

- npobenbl B MeXAYHapPOOHbIX pasosbiX MexaHu3Max, CoO3AaHHbIX ANsi LOCTMKEHUSA
Takux uenen.

70. OpHako npexae Bcero cnegyeT paccMoTpeTb 0b6racTe NPUMEHUMOCTU NOHATUS
«TPaAMLMOHHBIX 3HAHMI», KOTOPOE ABMAETCA NPeAMeTOM aHanu3a npobernos.

(a)  [pobesbl 8 onpedesieHUU uiu ebisgerneHuu T3, nodnexawux oxpaHe

71. Pabouve gonylieHns, NornoXeHHbIe B OCHOBY HACTOSILLEro aHanunsa npobernos, KoTopsble,
B CBOI oYepenb, ONMpatoTCs Ha OGCTOATENbHbIM aHann3 aHHOW NpoGnemaTuku,
npoBeAeHHbI camum KomuTeTom, npeanonaraT cneayrlime pasrpaHUyeHnst NOHATUN:

® PaarpaHu4yeHne mexny:

- «TPaAVLUMOHHBLIMWN 3HAHUAMUY KaK obLLMM onpegeneHnem obbekTa oxpaHbl, KOTopble
npeacTaBnaT cobon, kak NpaBuno, NHTENMNeKTyanbHoe N HemaTepuarnbHoe
KynbTypHOE Hacneave, NpakTUKM U CUCTEMbl 3HaHUA TPaAULMOHHBIX OBLLMH, BKNOYas
KOPEHHbIE U MeCTHble OBLLMHBI («T3 B LUMPOKOM CMbICIE CrioBay), n

- «TPagVLUMOHHBIMWU 3HAHUAMUY» KaK KOHKPETHbIM OOBEKTOM NPUMEHEHMS Npas ¢ bonee
Bblpa)X€HHbIM aKL,EHTOM Ha COAEPXXaHUN U CyLLECTBE 3HaHWI Kak TakoBoM («T3 B
Yy3KOM CMbICIe CroBa»), KOTopble HeobXo4MMO OTNNYaThb, Hanpumep, ot
TPaAMLMOHHBIX BblpaxkeHnn KynbTypbl (TBK)/BbipaxeHui gonbknopa.

(i)  PasepaHu4veHue mMexay:

- TeM, YTO MPUHATO HasbiBaTb « T3» B 00LWWEM CMbICHE, K

- Temu anemeHTamm T3, KOTOpblE ABMAKTCA NN AOMKHbI ABNATLCA KOHKPETHLIMM
oObekTaMu NPaBoOBOW OXPaHbI.
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72. Wcxoas 13 BblWEN3NOXEHHbIX paboymx gonyweHnin, Komutet npumeHan atm
pasrpaHu4eHunsi B cBoen paboTte. YTo kacaeTcd nepBoro pasrpaHudeHuns (cm. (i) , Boiwwe),
TEPMWH «TPaAMLMOHHbIE 3HAHMAY UCNoNnb3yeTcsa B 6onee y3koM CMbICre crioBa 4ns
0603HaYeHus:

3HAHMIN Kak TaKoBbIX, B YACTHOCTU, 3HAHWUI, ABMSIIOLLMXCA Pe3ynbTaToM
WHTENNeKTyanbHoW AeaTenNbHOCTU B TPAAMLNOHHOM KOHTEKCTE, Y OXBaTblBaOLLMX
TEXHUYECKMEe 3HaAHUA U NPUEMbI, HaBbIKK U MHHOBaLMK™®.

73. ToHatne T3, ynotpebnisemoe B 3TOM CMbICIIE, LUMPE KOHKPETHbLIX 0bnacten 3HaHUn
(nekapcTBeHHOM MHpbOPMaLMK, 3HaHWIA, KacaloLmxcsa GruopasHoobpasns, reHeTUYECKNX
PECYPCOB B LIENIOM UM FrEHETUYECKNX PECYPCOB pacTeHWin), onpeaensieMblX B Apyrnx obnacrax
MexXayHapoaHoro ny6nnyHoro npasa v NOMUTUKK.

74. Y70 KacaeTcs BTOPOro pasnuumnsd (cm. (i), soiwe), To KoMUTET BCECTOPOHHE paccMoTpen
NPWUHLMM, COrMacHoO KOTOPOMY ANd TOro, YTobbl nognagatb Nog 0xpaHy ¢ UCMOSIb30BaHNEM
KOHKPETHbLIX MPaBOBbIX MEXAaHN3MOB, T3, BO3MOXHO, LOMKHbI MPeAcTaBnNAaTb COGON 3HaAHUS,
KoTopble:

(i) cospgatloTCs, COXpaHATCA U NepenarnTcsi U3 NOKOSIEHUS B MOKONEHME B
TPagVLMOHHOM KOHTEKCTE;

(ii) sBHO cBA3aHbI C TPAANLMNOHHON U KOPEHHOW OOLLIMHOW NN HApPO4OM, KOTOpbIe
COXPaHAT UNKN NepefarnT 3TU 3HAHWS U3 NOKONEHNST B MOKONEHNE; U

(iil) ObITb HEOTBLEMMNEMOWM YaCTLIO KyNbTYPHOW MAEHTUYHOCTM KOPEHHON UMK
TpagMLMOHHOW OBLWMNHBI MM Hapoaa, KOTOPbIe NPU3HAKTCS HOCUTENAMWN Taknx
3HaHuK1, obecneymBas B TOM UM MHOW hopMe UX COXPaHEHUE, OCYLLLEeCTBNAA
KONMEKTUBHOE BNageHne M1 Unn HeCs 3a HUX KYNbTYPHYK0 OTBETCTBEHHOCTb. JTa
CBSI3b MOXET Bblpa)kaTbCsl, opManbHO unm HedopmarnbHO, B BUAE OObIMHOWN UK
TPaAMLUMOHHON NPaKTUKW, NpaBuI Unu 3akoHos3!.

75. C TOYKM 3pEHMS HACTOSILLErO aHanm3a 3To 03HavaeT, YTo Ang Toro, YToObl NoanexaTb
OoXpaHe, 3HaHUs AOMMKHbI He MPOCTO ONpPeaensTbCsa B OOLLNX TEPMUHAX KaK « TPaAULIMOHHbIE
3HaHUSA», HO TaKKe NnepeaaBaTbCA U3 NOKONEHUS B NOKONEHME, UMEeTb OOBEKTUBHYIO CBS3b C
OBLLMHOM MX NPOUCXOXKAEHMSA N aCCOLUMNPOBATLCH C Takon OBLLMHON Ha CyObEKTUBHOM YPOBHE,
COCTaBIASA YacTb ee COOCTBEHHOW NOEHTUYHOCTM.

(b) [lpobenbi 8 uensax oxpaHbl Ulu OCHOBAHUSIX MOIUMUKU 8 0b1acmu OXpaH»bl.:

76. YacTtblo aHanm3a nobon NpaBoBOW CUCTEMbI SBMISIETCA PACCMOTPEHME ee Lenen un
OCHOBaHWW. B aTon cBA3M B pamkax aHanusa npobenos, BEpOATHO, HEO6X0AMMO yYuTbIBaTb
Takune obume uenu, Kotopble Mornm bl BbITb CHOPMYNMPOBAHBLI HA MEXOYHAPOOHOM YPOBHE,
HO MoKa He nony4unn opmarnbHOro BelpaxeHnd. Llenn nonnutukn, He 3adoMKCMPOBaHHbIE
dopManbHO 1 HE NOATBEPXKAEHHbBIE HA MEXOYHAaPOAHOM YPOBHE NPUMEHUTENBHO K
WHTEeNneKkTyanbHoM cobcTBEHHOCTU 1 T3, BKNIOYAKOT creayowme uenu:

30 UcTouHuk: Tmoccapuii OCHOBHBIX TEPMUHOB.

31 Mpumeyvanue: [okymeHT WIPO/GRTKF/IC/13/5(b) Rev. Gbin noarotoBrieH Ha OCHOBE AOKYMEHTa
WIPO/GRTKF/IC/8/5 («OxpaHa TpaguUMOHHbIX 3HaHUi:  [epecMOTpeHHbIe Lenu 1 NPUHLMMBIY).  Y4uTbiBas
npoaomkatowmecs neperosopbl B MKIP, 3Ta ccbinka He o6HoBRsANacs.
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- nNpu3HaHwne WMMaHEHTHOW LLEeHHOCTU CUCTEM TPaaANUNOHHbIX 3HaHWW 1 X BKNaga B
COXpaHeHune Opr)Kal'OLLl,eVI cpenbl, obecnevyeHne I'IpOLI,OBOJ'IbCTBeHHOIZ ©es3onacHocTH
n yCTOVNVIBOFO CeNibCKOro X0351MCTBa, a TakkKe B pa3BuTne Haykm n TEXHUKK,

- Npu3HaHune cucrtem TpagnumnoHHbIX 3HAHWIN LEHHbIMK CbOpMaMI/I WHHOBALMOHHON
OeATENbHOCTH,

— BOCNuUTaHue yBaxXeHud K cucteMmam TpagunuMOHHbIX 3HaHWRN, a TaKkke KynbTYPHbIM U
AOYXOBHbIM LLEHHOCTAM HocuTenemn TPaanUNOHHbIX 3HaHWI;

- yBaXeHue npaB HoCUTENen N XpaHntenen TpagnunoHHbIX 3HAHWUM;
- copenctane cbepexeHmo U COXpaHEeHNO TPAAMLMNOHHBIX 3HAHWUIA;

- yKpenneHune cuctem TpaanunoHHbIX 3HaHWI, BKNOYas okasaHune nomMoLum ans
AanbHeNLEero NCnonb3oBaHns 1 pa3BnTUA TpaanLUMNOHHBLIX 3HaHWI, OOMeHa UMK 1 KX
nepegayn B COOTBETCTBUN C obblHasgmu;

- noaaepkka HenpepbIBHON MHHOBALMOHHOW AESATENBbHOCTU, OCYLLIECTBIISIEMO B
paMKax CUCTEM TpaOULMOHHbLIX 3HAHWI, 1 NOOLLPEHME NHHOBALUWA, CO34aBaeMbIX Ha
OCHOBE TPaAMLUMNOHHbIX 3HAHWUIA;

- noaaepXxka yCI/lJ'IVII;I no 3anTe N CoOXpaHeHnto TpagnLunOHHbIX 3HaHWN;

- npece4vyeHne He3aKoOHHOro NpncBoeHnA n HecrnpaBeannBoro U HepaBHoOMNPaBHOIo
ncnofib3oBaHnA TpagnUMOHHbIX 3HaHWN 1 cogencTene cnpaesegsiMBoMy COBMeCTHOMY
NoJfib30BaHMIO Bblrogamu, nony4aemMmbiMn OT TpaaUUNOHHBbIX 3HaHWUN;

- obecneyeHune NonoxeHus, NPy KOTOPOM AOCTYM K TPaAULMOHHBLIM 3HAHUSAM U UX
CMOb30BaHNe OCYLLECTBSAIOTCSA Ha OCHOBE NPEeABapUTENIbHOMo
MHPOPMUPOBAHHOTO cornacus®?;

- cogencteume yCTOM4YMBOMY PasBUTUIO OBLLIMH 1 UX 3aKOHHOW TOProBOW AeATENbHOCTY,
OCHOBaHHOM Ha cucTeMax TPagULUMOHHbLIX 3HAHWUNR;

- npeceyeHre HenpaBoOMEPHOro NPeAOoCTaBIEHUS U OCYLLECTBIEHUS NpaB
MHTEenneKkTyanbHo CO6CTBEHHOCTU Ha TPAANLMOHHbIE 3HAHUS.

77. TakoBO CyLLECTBO Uenen, cChopMynMPOBaHHbIX B XOA4E MEXAyHapoaHbIX OBCyXaeHn, B
TOM YKUcrne B paMkax gestenbHoctn KomuteTta. 3T uenu He Bbinv NPUHATLI HA B KAKOM
dopmanbHOM CMbICNE U, BO3MOXHO, HE NOMb3YyTCA eaMHOAYLLIHON NoaAEPKKON. TeM He
MeHee, AOCTUKEHMIO HEKOTOPbIX U3 9TUX OBLLUUX Lienen B TOM UMM MHOW CTENEHWN crnyxaT
CYLLECTBYIOLLNE MEXOYHAPOOHbIE AOKYMEHTbI, AaXe €CNN Takue JOKYMEHTbI NPU3BaHbl
obecne4yrBaTb OXpaHy KakoMy-TO OQHOMY 3fIEMEHTY N3 BCEro KOMMnekca TpagnuunoHHbIX
3HaHun: Hanpumep, KBP npussaH obecneynBaTh yBaxkeHUe 1 coxpaHeHue T3, KOTopble BaXHbl
ans cbepexeHnsa n ycTomumMBoro MCNosib3oBaHnsa pecypcoB Grnonornyeckoro pasHoobpasusi, HO
He OTHOCUTCS HEMOCPEACTBEHHO K APYrMM anemMeHTam T3, Hanpumep, K cuctemam
KOANMMLUMPOBAHHLIX MeguuuHeknx 3Hadmn. MAMPPICX ®AO npusHaeT «TOT OrPOMHBbIV
BKMNag, KOTOpbl€ MECTHbIE N KOPEHHbIE OOLLMHBLI U dhepMepbl... BHOCAT 1 ByayT BNpeab BHOCUTb
B COXpaHeHMe N pas3BUTUE FrEHETUYECKUX PECYPCOB PacTEHWNIA, KOTOPbIE COCTaBNSAOT OCHOBY
Npov3BOACTBA NPOAOBOSIbCTBEHHOM M CENbCKOXO3SIMCTBEHHOM NPOAYKLUN BO BCEM MUPEY.

32 inu «npeBapuTENbLHOTO CBOBOAHO BbIPaXXEHHOTO M MHOPMUPOBAHHOIO COrMacusi», CornacHo opMynupoBKe
Oexknapaunm OOH o npaBax KOpPeHHbIX HApPOAOB.
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78. OpuWEHTUPOM Npu BblipabOTKE NOMMUTUKWN, HAMPABNEHHOW Ha OOCTMKEHNE MEXOYHapPOaAHbIX
Luenemn, MoOXeT CrnyXnTb [leknapaums o npaBax KOPEHHbIX HAPOAOB, He SABMSALLAasACS
topuamndeckmn obsizatenbHbIM JOKyMeHTOM. B [eknapauun 3acdrKCUpoBaHbl, B YaCTHOCTMH,
npaBa KOPEHHbIX HAPOAOB (B OTNNYME OT APYrUX HOCUTENEN TPAAULMOHHBLIX 3HaHWIA), Ha
«COXpaHeHue, KOHTPONb, OXPaHy U Pa3BUTUE CBOMX... TPAAMLMOHHBLIX 3HAHWN» U Ha
«COXpaHeHue, KOHTPOrb, 3aLUUTY U Pa3BUTME CBOEWN MHTENNEKTyarnbHON COBCTBEHHOCTU Ha
Takue... TPaANLMOHHbIE 3HAHUSI», MPUYEM CNEKTP YNOMMHAEMbIX 30ecb T3 WMpe, Yem B ApYyrux
CYLLIECTBYIOLLUMX LOKYMEHTaX.

(c) _ [lpobesibl 8 cywecmayrowux npasosbix MexaHusmax

79. OxpaHa MHTennekTyanbHon COGCTBEHHOCTM B TOMHOM NPaBOBOM CMbICIIE 3TOr0 TEpMUHA
COCTOWT B MpU3HaHUM Npae npaBoobnagartens Bo3paxaTb NPOTUB UCTMONb30BaHMWS
OXpaHAeMoro o6bekTa ApyrMMmu nuuamm unum, no KpamHen mepe, nonyyaTb cnpaBeannBoe
BO3HarpaxaeHve 3a ero Ucrnonb3oBaHue, a Takke ero npaB Bo3paxaTb NPOTUB HENPU3HAHUSA
€ro npae Unn UckakeHusl (HapyLeHus LLeNoCTHOCTM) 00bekTa. VHbIMKM crioBamu, oxpaHa
3aKnyaeTca B HageneHny npasoobnagaTtens npaBom NpensiTCTBOBATb HEXeNaTeNbHbIM
BMAAM UCMNONb30BaHMSA UNN pacnpoCTPaHEeHUss 3HAHUA NN HE3aKOHHOMY AOCTYMY K HAM, Unx
npaBoM nosny4aTb CnpaBeasIMBoOe BO3HarpaxaeHue (BKNOYas NPUMEHEHNE pexnma
KOMMNEeHcaTOpHbIX 00513aTenbCTB). Takum 06pa3om, OCHOBHOE BHUMAaHUE NPU OXpaHe npas
WHTEeNNeKTyanbHOM CO6CTBEHHOCTUN yaenaeTca npaBy BO3paxaTb NPOTUB TEX UM UHbIX
cnocoboB NCNONb30BaHMA TPETbLUMUN NMLAMM OXPaAHAEMOro Matepuana unm NnpensaTcTBoBaTb
TaKOMYy MCMOJSIb30BaHUIO.

80. B cBsa3n ¢ aTUM npobGenbl B oxpaHe T3 B paMKkax KOHKPETHbIX NPaBOBbIX MEXaHN3MOB
MOTFYT XapaKTepM30BaTbCs C TOYKUN 3PEHUSI:

(i)  obbekTOB, HE NOANEXALLNX OXpaHE B COOTBETCTBUM C LEACTBYOLLNM
3akoHogaTensCcTBOM no Bonpocam UC;

(i) npasoobnagarenemn, He NpM3HaBaeMbIX B Ka4eCTBE TaKOBbIX, U OPYrNX
GeHedrumapoB, He NONb3YLWMNXCS pe3dynbTaTaMyn OXpaHbl;

(i)  cnocoboB Mcnonb3oBaHWA U OPYrNX OENCTBUN, KOTOPbIE HE yaaeTca NpeaoTBpaTuThb;
(iv)  oTcyTcTBMA MpaB Ha NonyYeHne BO3HarpaXKaeHUs Unm MHbIX NpeMMyLLecTB.

81. OpHako aHanu3 nogobHbIX NOTeHUManbHbIX NPpobenos N0 HEOBXOAMMOCTUN AOMKEH
onupaTbCs Ha pe3ynbTaTbl NOMHOrO UCCrefoBaHUst BO3MOXHOCTeN obecneveHnss oxpaHbl T3 €
NOMOLLbIO AENCTBYIOLLIMX HOPM 3akoHogaTenbcTBa no Bonpocam NC. KomnteT BCECTOPOHHE
N3y4nn 3T BO3MOXXHOCTW, B TOM YMUCIIE HA OCHOBE AeTarbHbIX UCCNEeA0BaHUN, NPOBEAEHHbIX
rocygapcrBamu-yrieHamu, 1 NpoaHannavpoBan BO3MOXHbIE BapuaHTbl 4ENCTBUIA, OTPa3vB KX B
Lenom psge OOKYMEHTOB MO coAepaTernbHbIM BONpocam (MepevncrieHHbIX B JOKYMEHTE
WIPO/GRTKF/IC/13/5(a)); OHW He BOCNPOM3BOAATCA B HACTOSALLEM JOKYMEHTE, OAHAKO UX
MOXHO paccMaTpuBaTh Kak MaTepuvar, CyLLeCTBEHHbIN ANs Lenen HacTosILLero aHanumaa
npo6enos; cM., HanNpumep:

- BapuvaHTbl NONUTUKM U NpaBoBble MexaHu3Mbl: JokymeHTol WIPO/GRTKF/IC/7/6 v
WIPO/GRTKF/IC/9/INF/5;

- MccrnegoBaHust, OTYETbI M CONOCTaBUTENbHbBIM aHann3 MexaHM3moB oxpaHbl T3 Ha
HaLMOHaNbHOM, PErMoHanbHOM N MEXAYHAPOOHOM YPOBHSIX: JOKYMEHThI
WIPO/GRTKF/IC/3/7, WIPO/GRTKF/IC/3/8, WIPO/GRTKF/IC/3/9,
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WIPO/GRTKF/IC/4/7, WIPO/GRTKF/IC/4/8, WIPO/GRTKF/IC/5/7,
WIPO/GRTKF/IC/5/8 n WIPO/GRTKF/IC/6/4.

() ObbeKkmbl, He 0xeambi8aeMbie cywecmasyruwumMu HopMaMmu 3aKkoHo0amesibcmea
ro eonpocam NC

T3, He oxgambigaeMeble cywecmsyrouwumu hopmamu oxparsl NC.

82. BBogHbIi kKOMMeHTapuii. MOXHO onpefeneHHo ykasaTb Ha npoben B oxpaHe
TPaOVLMOHHBIX 3HAHWUI, KOTOPbIE UCKIKYEHbI U3 COCTaBa 0OBEKTOB OObIYHBLIX (POPM OXPaHbI
NC, nepeuncnerHbix B pasgene lli(a), Boiwe. B page cnyyaes Takme T3 MOryT oXpaHAaTbCS Ha
OCHOBaHMM CYLLIECTBYHOLLENO HaLMOHaNbHOro 3akoHogaTenscTea B obnactn NC B pamkax
rMBKMX BO3MOXHOCTEN, NpefyCMOTPEHHbIX MEXAYHAPOAHbIM 3aKOHOA4ATENBCTBOM NO BONpPOCamM
NC. B OpMEHTMPOBOYHBIV NEPEYEHDb TaKUX HEOXPAHAEMbIX 3HAHWI NPABOMEPHO BKIHOYNUTb
cnegyowme T3:

- T3, KOTOpbl€ HE CYNTAOTCS HOBLIMW, MOCKOSbKY OHW ObINN MPAaBOMEPHO PaCKpbIThI
LUMpokon nybnuke;

- T8, cunTatowmecs o4eBUAHBbIMUY, B TOM YMCne ANs CNeuuanucToB B COOTBETCTBYHOLLEN
061acTn TeXHMKK, K KOTOPbIM MOTYT OTHOCUTLCS LA, UCMOMNb3YHoLME TPAAULMOHHbIE
3HaHWS Ha NpaKTUKe, UM UX HOCUTENM, CYUTalOLLMECS creLmanucTamm B
COOTBETCTBYHOLLEN 06NAaCTN TEXHUKU, C YHETOM APYrMX 3HAHUM, Y)Ke OOCTYMHbIX
COOTBETCTBYHOLLEN YacTu NyGnunku;

- T3, koTopble GbIIM packpbITbl NyGNMKE MU HE OTBEYAIOT KPUTEPUSM OXPaHbI
KOH(pmnaeHumnansHon MHopMaLmm, KOMMEPYECKON TaHbl NN HEPACKPLITOM
MHopMaLMm NO UHLIM NPUYMHAM.

Hakannueaembie KonnekmugHble UHHOBayUU, nepedasaemMble U3 MOKOSIeHUS 8
rokosieHue 8 pamkax 0OHOU 06U UHbI

83. BeogHbIn kKoMMeHTapuii. OgHOM M3 0COOEHHOCTEN TPAaOULIMOHHBLIX 3HAHWI, KOTopas
ornpeaerneHa B paMkax HacTosILLEero aHanuaa, siBNseTcst To, YTO OHWM CO3al0TCHA U pa3BMBaOTCA
Ha NPOTSAXXEHNN NMOKOSIEHNA B paMKax ogHOM oOwuHbl. HekoTopble anemeHThl T3 co3gatoTcs
OTAENbHLIMU YrieHaMK OBLLNHBI, KOTOpbIE MOTYT ObITb HaZeneHbl 0COObIMU NPaBaMKn B pamKax
OOLLMHBI, @ Takke HeCTM 0683aHHOCTU NO OTHOLLEHMIO K Her. OgHako B Lienom oxpaHa T3,
€CIM OHWN He CYMTaOTCH HEPACKPbLITON U kKoHmaeHUnansHon nHipopmMaumnen — 3To oxpaHa
HaKOMMEHHbIX 3HAHWUI, KOTOPLIMK OOLLIMHA 0bnagaeT KONNEKTMBHO.

84. Takue 3HaHMa MOryT cuntaTbea nognagatowmmm nog gencrene KbP (T3, numetowme
3Ha4eHMe A8 COXPaHeHNst U YCTOMYMBOIo UCNONb30BaHNs BMONOrMYeckn pa3HoobpasHbIX
pecypcoB), Harovickoro npotokona (T3, cBA3aHHbIE C reHeTu4eckumm pecypcamm) un lorosopa
®AO (T3, kacarowmecs reHeTU4EeCKMX PecypcoB pacTeHUin), KoTopble NpeaycMaTpuBaroT
0053aTeNbCTBO OXpaHbl, ChopmynmnpoBaHHOE B o6LeM niaHe. IOTU AOKYMEHTbI He
oxBaTtbiBatoT T3 B 6onee LWMPOKOM CMbICIIE 9TOr0 TEPMMHA, OOHAKO YNOMUHAKOT UX B CBA3U C
KOHKPETHbIMM 3ag4a4amMu NOSIMTUKK, KOTOPbIE PeLLaloTCA 3TUMN JOKYMEHTaMM.

85. O6wmHa MOXeT Nonb3oBaTbCA OXpaHou T3 Npy NOMOLLM TOBAPHbLIX 3HAKOB U
reorpadnyecknx ykasaHum Kak KonnekTMBHoe Lienoe, 1 oHU moryT obecneynBatb

3 heKTNBHYIO OXpaHy TPAANLMOHHBLIX 3HAHWIA, NEPEAAIOLLMXCA N3 NOKONEHUS B NOKONEHME U
He OTBeYalLLMX onpeaerieHNio HePacKpbITON U KOHUAEHUMANbHON MHAOPMaLMN.
AHanornyHeiM 06pa3om, Takme MexaHU3Mbl MOXHO CHUTaTb NPUMEHUMbBIMWN K OXpaHe CUCTEM
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3HaHWI, N B paMKax cylecTBytoLen cuctembl C cylwecTByeT Lenblii psid MeXaHU3MoB
COXpaHEeHUs1, pasBmTUS N oxpaHbl T3, AENCTBME KOTOPbLIX PacnpoCTpaHAeTCa Ha MHOrne
pasfnnyHble BUAbl 1 OPMbI BblPaXKEHUS TAKUX 3HAHWN.

86. [lpoben: OxpaHa He pacnpOCTPaHSIETCA Ha HAaKOMSEHHbIE TPAANLMOHHbIE 3HAHNS,
KoTopbIMK 06LLMHA ob6nagaeT KONMEKTUBHO U KOTOPbIE NepeaatnTcsa N3 NOKONeHUs B
MOKOSIEHNe, eCNN OHW HE OTBEYaloT KPUTEPUSIM HEPACKPLITON NN KOHPUAEHLNANbHON
UHdopmaumn. MpamMbix cpeacTB OXpaHbl TakUX TPAAULNOHHBIX 3HAHUIW B KaYecTBe
CaMOCTOSTENbHOro 06bEKTa OXpaHbl HE CyLLEeCTBYET, XOTsl Ha T3 pacnpoCTpaHATCA
HekoTopble dopMbl oxpaHbl AIC — Hanpumep, oxpaHa ¢ NOMOLLbIO0 reorpadnyeckmx ykasaHum n
OTNUYUTENbHBIX 0603HAYEHUI, TPAANLMOHHO accoLMUpPyeMbIX C TaKUMWN 3HAHUSMMU.

87. [poben: OxpaHa nNpaB MHTENNEKTyanbHOW COOCTBEHHOCTN B CMbICIe NpeaoTBpaLleHns
NPUCBOEHUSA KOHKPETHON CUCTEMbI 3HAaHUIN HE PacrnpOCTPaHAETCS Ha KOMMMEKCHY0 CUCTEMY
TPaANLUMNOHHBIX 3HAHUI Kak TakoByto. OxpaHa VIC MoxeT pacnpoCTpaHsaTbLCA Ha HEKOTOpbIe
OoTAerNbHbIE 3NEMEHTbI 3HaHUIN B paMKax Kakon-To cuctembl T3 1 obecneumBatb oxpaHy
KOHKpeTHOM penyTtaunn, 0603Ha4YeHMI 1 3HAKOB, aCCOLMNPYEMBIX C CUCTEMaMN 3HAHWUN, a
TaKke oxpaHy OT Ae30PUEHTUPYIOLLMX YTOMUHAHUIA CUCTEM 3HAHWUIA, B TOM YMCne NocpeaCcTBOM
yOoCTOBEPEHUS NOANTUHHOCTW.

88. [Mpoben: Cpok oxpaHbl, yCTaHOBIEHHLIN AN 6onblMHCTBA hopM oxpaHbl NC, aBndeTtcsa
CpaBHUTENbHO HEOOMbLUMM MO CPaBHEHMIO C BPEMEHHBIMM paMKaMu, B KOTOPbIX CO34at0TCs U
nepeaarTcsi U3 NOKOSIEHNSI B NMOKONEHNE TPaAULUMOHHbBIE 3HAHWS, U1 MOXET ObITb
HeAOCTaTOYHbIM AN1s obecnevennst Haanexawlero coxpaHennst T3. o3aToMy orpaHUYeHHbIN
CPOK OXpaHbl MOXET cunTaTbcsa Nnpodenom.

89. [lpumep: B obwimHe BbipaboTaH Uenbii psg cnocoboB Noe3HOro NPUMEHEHS
NeKkapCTBEHHOIO pacTeHMS U CrIOXMIacb cMcTeMa 3HaHuU 0 cnocobax BbipawmBaHus, cbopa m
nocnegyloLwero NCnonb3oBaHUs 3TOro pacTeHus (B TOM YMCne B COMETaHUN C ApYrMMuY
pacTUTenbHbIMU AKCTPaKTamMmn) Ans nevyeHns psga 3abonesaHmn. 3ta CMCTEMA 3HAHWUIA
onpepaeneHHbIM 06pa3oM CBsi3aHa C 3TON OOLMHON U NogAepKNBaeTCHa B paMkax OBLLNHbI
TPaAULMOHHBIMK CPeACTBaMM, COOTBETCTBYOLMMM ee 0bblvaam. MexayHapoaHble HOpMbl He
No3BOSIAOT OOLLMHE NPENATCTBOBATL NPUCBOEHUIO U MCNONb30BaHMIO TPETbUMM NMLLAMU
3N1EMEHTOB 3TUX 3HAHUN B NPOMBILLIIEHHbIX 1 KOMMEPYECKMX Liensax 6e3 kakoro 6bl TO HM BbIno
Npu3HaHUA npae OOLMHbI Ha 3TW 3HaHWS U 6e3 BbinnaTbl CnpaBeAnMBON KOMNeHcaumm 3a
Takoe Mcnonb3oBaHne (MOMUMO 3FIEMEHTOB 3TUX 3HAHWI, KOTOPbIE 3anaTeHTOBaHbl UNn
OTBEYaloT KpUTEPUSIM HEpaCKpbITON nHopmaumm). Nmetowmecs popmbl oxpaHbl — ecnm
TakoBble MPMMEHMMbI BOOOLLE — Kak MpaBuiio, 4ENCTBYIOT B TedyeHne 6onee orpaHn4YeHHoro
cpoka, YeM CpOoK, HeobXoanMbI ANS nepefavv CUCTEM TPaAULMOHHbBIX 3HAHUI N3 MOKONEHNS B
nokoneHue n nx coxpaHeHms. OxpaHa 3HaHM 06 OTAENbHbIX acnekTax MCNoNb30BaHUSA
0OLLMHOW NTEKAaPCTBEHHOIO pacTeHNs1 MOXET ObiTb 06ecneyveHa ¢ MOMOLLbIO TaKMX
CONYTCTBYHOLLUNX MEXAHM3MOB, KaK OXpaHa Ha3BaHMs OOLLMHbI B CBA3WN C pacTEHMEM M BUaamm
€ro 1Ucnosnb3oBaHMs B eYebHbIX Lensix, CUCTeMbl MOATBEPXKAEHMS cornacus obLLMHbI Ha
NCNoNb30BaHME PacTEHNSA UK ee y4acTue B KOMMepLunanusaunum npuHagnexawmx en 3HaHuin.

(i) HenpusHaHue beHeguyuapos u npasoobnadamersned

lNpusHaHue KonnekmueHbIX rpae u UHmMepecos 8 paMkax cucmems! T3

90. BBoaHbI KOMMeHTapuin. [lercTByloWwne NpaBoBble MEeXaHW3MbI, Kak NpaBumo,
npegycmatpusatoT npegoctasnexHve npas NIC otaensHOMY nuuy nnv HebonbLLON rpynne nuy,
(Hanpumep, NpusHaHHOMY M3obpeTaTtento unu nsobpetatensam). Hekotopble dopmbl NC —
HanpuMep, oxpaHa reorpauyecknx ykasaHumn, oxpaHa KOnneKkTUBHbIX 3HAKOB N HEPaCKPbITON
NHOPMaLIMM — MOTYT B ONpeaernieHHON CTENeHN Npu3HaBaTb NPaBOMOYUS KONSNEKTUBHOIO



WIPO/GRTKF/IC/47/8
MpunoxeHue |, ctp. 30

LIeNoro ocyLLEeCTBNATb NpaBa Ha oXpaHsieMbli 06bEKT M NonyYaTb CBS3aHHbIE C 3TUM BbIroabl,
€CInu ero BnagensLemM unu 6eHeduLmMapomM SBNAeTCA KONNEKTUBHOE Lienoe, B TOM Yucne
IOPUAMYECKN NPU3HAHHAsA KOpeHHas nnyM MectHas obwuHa. OgHako B LIeNTOM He CyLecTByeT
HUKaKMUX CUCTEM, MPU3HAIOLLMX KONNEKTUBHOE MUK OBOLLMHHOE BNageHne, XxpaHeHne unv gpyrue
dbopMbl BMACTHbLIX MONMHOMOYMIA UMW MPaB B OTHOLLEHWUW 3HAHWUIA OBLLIMHBI U UX OTAENbHbIX
anemMeHToB. pu UCNONb30BaHMM TaKMX CUCTEM NOTPEBYETCSsl, BOBMOXHO, Y4MTbiBaTb TOT (hakKT,
yTO Brnagenbuamu npae Ha T3 MOryT SBMATbCA HECKOMNbKO OOLLMH.

91. 370t npoben otyactn yunteisaetca ANMKHOOH, koTopas rnacut, 4To «KOpeHHbIE HApOAbI
UMeloT NPaBo Ha COXpaHeHUe, KOHTPOSb, OXPaHy M pas3BuUTUE CBOUX ... TPAOULMNOHHbIX

3HAHWUA ... [1] ... NpaBO Ha COXpaHeHME, KOHTPOIb, 3aLLUTY U Pa3BUTUE CBOEN
WHTENNeKTyanbHOM COOCTBEHHOCTN Ha Takue ... TpaauLUMOHHbIE 3HaHusAy. OgHako BBMAY €ro
cTaTyca Kak MexayHapoaHOro OKyMeHTa, He nMmetoLero ob6s3atenbHON Cunbl, 3TO NOSIOXKEHNE
HOCUT OBLLMI XapaKTep U He SABMSETCA KOHKPETHbIM NPaBoOBbIM MEXaHU3MOM, MO3BOMSOLLUM
YCTpaHWUTb 3TOT NpoGern Ha NpakTUKe.

92. TpoGen: lNMpusHaHWe TOro, YTO KOPEHHasi UM MecTHast obLMHA Kak TakoBasi MOXET
obnagatb NpaBamMy Ha 3HaHWs!, CyLLLECTBYHOLLME B pamMKax onpeaeneHHbiIM 06pa3oM CBSI3aHHOM
C Hell cUCTeMbl TPAAULMOHHBIX 3HAHWUIA, XPaHUTb TaKMe 3HAHUS! UM OCYLLIECTBMATb B UX
OTHOLLEHUWN ApYr1e NpaBoOMOYUSI.

93. I'Ipwmep: B BbilLenpunesegeHHOM npmnMmepe o0LIMHa Kak TakoBasi B HacToslLLee BpemMsa He
obnagaeT HUKAKUM KOMNEKTUBHbLIM npaBoM NPpUHMMaTb MepPbl NPOTUB Pa3STINYHbIX d)OpM
NpoTMBONPaBHOIo NCNoJfib30BaHUA UITN HE3AKOHHOIO NMPUCBOEHUA ee 3HaHWN.

(i) [lposicHeHuUe cywecmeayrowux NpUHUUNos8 unu noomeepxxoeHue ux npumMeHuUMocmu
8 omHoweHuu T3

Hopwma, onpedeneHHbiM 06pa3om dornyckarowass npUMeHeHUe NpuHYyUnos nameHmHou
cucmembi 8 KOHmMexkcme T3

94. BBogHbIN KOMMeEHTapuii. B npuHUMne yxXe cerogHst Hemb3s NoSTyYnTb 3aKOHHbLIN NAaTEHT
Ha TpagULMOHHbIE 3HAaHUS, KOTOPble He 0OnaaalT HOBU3HOW UNK ABMSOTCA OMeBUAHBbIMUW ANS
COOTBETCTBYIOLLEN rpynmnbl CNeLNanncToB B COOTBETCTBYOLLEN 06NacTn TEXHMKN (KoTopas
MOXET BKITOYaTb AL, UCMOMb3YIOLLMX CUCTEMbI TPAOULMOHHBLIX 3HaHMI Ha npakTuke). Kpome
TOro, HemMb3s NOMYYUTb 3aKOHHLIN NATEHT Ha 3asiBreHHOe n3obpeTeHne, ecnu 3asBUTENb He
saBnseTcsa akTndecknm nobpeTtaTenem unum He GbiT YNONHOMOYEH Ha Nogavy 3asBKu
dhakTmyeckum n3obpertartenem — Hanpumep, ecnu opmyna n3obpeteHnsa oxsaTbiBaeT
TPaanUNOHHbIE 3HAHWS, NONyYeHHbIe OT HocuTena T3, nnu ecnu Hocutenb T3 BHEC BKNag B
co3faHune 3aaBnsgemoro nsobpeteHusa. Kpome Toro, peanbHblin ndobpeTtaTtens nnu
n3obpeTaTeny MMeKT NPaBo Ha MX yKa3aHMe B Ka4eCTBE TAKOBbIX B MATEHTHOM JOKYMEHTE.
OTn obLKne NPUHUMNGI 3aKpenseHbl B MEXAYHAapPO4HOM NaTEHTHOM NpaBe, XOTA OHW HUKOrAa
onpegeneHHsIM 06pa3omM HE NPUMEHSINCL B OTHOLLEHUN TPaaULMOHHBLIX 3HaHWI Ha YPOBHE
MeXayHapoaHOro HOPMOTBOPYECTBA.

95. Bonpoc 0 ToM, MOXHO Nnn BOOGLLE cYMTaTb Takoe OTCYTCTBME OnpeaeneHHoro npuHuuna
«npobenomy», 1 ABNAETCA Nn «3anonHeHmem npobena» npumMeHeHne obLmnx NPUHLMMNOB
UMeHHo K T3 1 onpegeneHHasa opMynmMpoBKa TOro, YTO YK€ UMMNITMUUTHO OTPaXKEeHO B
naTeHTHOM MNpaBe U COOTBETCTBYIOLLMX NPMHLMNAX, ABAsieTcs cnopHbiM. C Apyron CTOPOHbI,
YyeTKoe N3NoXeHne NOHMMaHWSA TOro, kak obLme NPUHLMNbI NAaTEHTHOW CUCTEMbI MOTYT
NPUMEHSATLCA UMEHHO K TPAAULMOHHBIM 3HaHUAM TakK, YTOObl UCKNIOYaTb Bblaavy
onpeaeneHHbIX HeJeNCTBUTENbHbBIX MaTEHTOB, HANPUMEP, UCKNYaTb Ntobble NOMNbITKA
yTBEpPXAaTb, YTO TPAAMLMOHHbIE 3HAHWS, NOMNyYEeHHbIE OT MX HOCUTENS, NpeaCcTaBnaoT cobown
n306peTeHne Apyroro nNuua, B BUAE KakUX-TO MEXAYHAPOAHbIX HOPM, MOrno Obl cTaTb
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NONe3HbIM YTOYHEHNEM CYLLIECTBYHOLLMX NMPUHLMMNOB. OTO MOHMMaHWe nogpasymMeBaeTcs
CYLLECTBYIOLLIMMM NPUHLMNAMU, U BOMPOC COCTOUT B TOM, MOXET N ero 6onee onpeaeneHHoe
N3MOXEHNE CUYNTaTbCsl YyCTpaHeHUeM pearnbHoro npobena.

96. [lpoben: He cywecTByeT HUKaKnx hopmarnbHbIX MEXAYHAPOLHbIX NOMOXEHWHN,
npeaycMaTpuBaroLLmMx HenocpeacTBeHHoOE NpUMeHeHne obLLMX HOPM M NPUHLMMNOB NaTEHTHOM
CUCTEMbI K TPAANLUMOHHBIM 3HaHMSAM, HanpuMep KOHKPETHOro U onpeaeneHHOro NCKNioYeHns
BO3MOXXHOCTW Bbl4ayun NnaTeHToB, (oopMyria KOTOPbIX HENOCPEACTBEHHO BKItoYaeT T3, 1
KoTopble (i) He 06nagatoT HOBU3HOM, MOCKOMbKY OHW M3BECTHbI UM LOCTYMHbI LLMPOKOW
ny6nuke, (ii) ABNSOTCSA oMeBUOHBIMKU ANA N1ua, NCNOMb3YHLEro CUCTEMY TPaANLMOHHBLIX
3HaHWI, B KA4eCTBE cneuunanmcrTa B COOTBETCTBYIOLLEN 061acTn TEXHUKN, nnu (iii) nony4veHbl oT
Hocutena T3, KOTOpbIN He Obin yka3aH B KayecTBe n3obpeTaTensi U 0T KOTOPOro He Gbinn
Hagnexaiwmm obpasomM nosnyyeHbl COOTBETCTBYHOLIME NpaBa COOCTBEHHOCTH.

97. Tpumep: Hekoe nuLo, NOCETUB KOPEHHYIO OOLLMHY, NONy4YaeT B CBOE pacnopsieHue
LleHHble TpaauUNOHHbIe 3HaHnA. OHO nogaeT ABe NaTeHTHbIE 3as8BKM HA 3TW 3HAHUS B TOM
BMOE, B KAKOM OHM Obinn NONyYeHbl, ykasaB cebs B kauecTBe n3obpeTaTenst, He BHECS B HUX
HUKAKMUX OOMOJTHUTENbHbIX CYLLECTBEHHbIX YIy4YLLIEHWUIA U HE YBEAOMMB U HE yKa3aB HOCUTENS
T3, OT KOTOPOro OHO NOSTYYUITIO 3TN 3HaHMA. OfHa M3 NaTEeHTHbIX 3adBOK KacaeTcs
OENCTBUTENbHO NaTeHTOCNOCOOHOro n30bpeteHns. B aTom crnydae 3aaBUTENb HE UMEET NMpaea
ncrnpawmneaTtb NAaTEHTHYO OXpaHy, NOCKOSbKY NOANMHHLIM n3obpetarenem sBnseTcs nuuo,
n3HavanbHO NpakTukoBaBLLee 3Tn T3, a NogaHHan 3asiBUTENEM 3asiBka He OCHOBaHa Ha npasax
COBOCTBEHHOCTHN, MONyYeHHbIX OT dhakTuyeckoro nsobpetatens. [pyras nateHTHas 3asBka
kacaetcs T3, koTopble ObINM NYONUYHO PacKpbITbl U NpeacTaBnsoT cobon cnocob, yxe
n3BeCTHbIN 0bLwmHe obnagatena T3. B aTom cny4vae naTeHT Takke 6yaeT HeaenCTBUTENbHbIM
B CUNY OTCYTCTBUSA HOBU3HbI UM N306peTaTenbCKOro YpoBHS.

(iv)  @opwmbl oxpaHbl, He npedycmampusaeMbie Cyuecmayrowumu MexoyHapoOHbIMU
cmaHOapmamu

KoHkpemHoe mpebogaHue o0 packpbimuu, kacaroueecsi T3

98. BBOAgHbI KOMMeHTapuii. B page cTpaH yCTaHOBMEHbI crieunarnbHble MeXaHU3Mbl,
Kacarowmecs T3 (a Takke reHeTU4eCKnx pecypcoB, KOTOPbIE HE ABMSITCA NpeaMeToMm
paccMOTpPEeHUs B HacTosLLEeM aHanuae npobenos), B hopme BKNOYEHUSA B HALMOHarbHbIe
NnaTeHTHbIE 3aKOHbI JOMNOMHUTENbHbLIX TpeboBaHMI O pacKkpbiTUN nHdopmauun. OHM
065a3bIBalOT NMLLO, NOAAKOLLEE NATEHTHYIO 3a8BKY, PacKpbiBaTb MCTOYHMK MW NPOUCXOXOEHNE
T3, ncnonb3yembix B 3a8BNsiEMOM U3006peTeHnn, a B psiAe criyvae Takke npeactaBndatb
AoKasaTenbCcTBa NpeaBapuUTENbHOMrO NONy4YeHNs MHPOPMUPOBAHHOMO COrfacus 1 Hanu4yns
AOroBOPEHHOCTEN O CnpaBeAnMBOM COBMECTHOM NOMb30BaHUM Bbirogamn. Takoe TpeboBaHue
He NPeayCMOTPEHO MEXAYHapOAHbLIM NPaBOM, XOTSl BHOCUIUCH NPeanoxeHmss —
nogaepXaHHble psagom ctpaH — o nepecmoTtpe Cornawwenus TPUTC ¢ BknioyeHnemM B HEro
nogo6bHoro TpeboBaHUA, 1 HECKONbKO NPEANOXEHMIA O BBEAEHUMN TAKOro TpeboBaHNsS Takke
BHOcUNnCh B pamkax BOWC. [pyrvne cTOpoHbl BO3paXkanu NpoTMB Takoro TpeboBaHms u
nocTaBunM Nog COMHEHNe ero LenecoobpasHocTb. B pamkax HacTosiLero aHanmaa HUKakowm
OLEHKM 3TUX NPOTUBOMOSIOXKHbIX MHEHWUI HE [aeTCs, N NULWLb KOHCTAaTUPYeTCA 0O bEKTUBHbIN
dakT Hanu4ms YncTo hopmarnbHoro npobena B BUAE OTCYTCTBUS B MEXAYHAPOOHbIX
nonoxexuax noboro nogobHoro TpebosaHna. Bonpoc o HeobxoanmocTu n cnocobax
yCTpaHeHus 3Toro npobena, pasymeeTcs, ABNAeTca npegMeToMm 06CyXaAeHNss BONPOCOB
NONUTMKN MEeXAY rocyaapcTBaMu.

33 Cm. npennoxeHus, npeacrasneHHble B Komutet BTO no ToprosbiM neperosopam (nokymeHT TN/C/W/52 ot 19
ntonsa 2008 r. n gokymeHT TN/CW/59 ot 19 anpensa 2011 r.
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99. [poben: B mexgyHapoOgHOM MpaBe He CYLLEeCTBYET HUKAKMX KOHKPETHbIX TpeboBaHUN
packpbITUA NUUOM, NOAAOLLNM NAaTEHTHYIO 3a8BKY, UICTOYHMKA MU NpoucxoxaeHna T3,
NCNonb3yeMblx B 3adBIEHHOM U306peTeHun, Nnn packpbITUs MHPOPMALIUK O HANUYUU
npeaBapuTeENbHOrO MHAPOPMUPOBAHHOMO COrflacus U CnpaBeasIMBoOro COBMECTHOMO
Nnosib30BaHWs BbIrogamMu.

100. lMpoben: B mexayHapoaHOM npaBe He CyLEeCTBYET HUKAKOro KOHKPETHOro TpeboBaHus
packpbITUA NUuamMm, NoAaroLWmMMmM NaTeHTHbIE 3as8BKU, UHPOPMaLMK, UMEIOLLLEN OTHOLLEHME K
BOMpocaM NaTeHTOCNOCOOHOCTM, HaNpMMep, MHopMaLMM O COOTBETCTBYHOLLEM U3BECTHOM
YPOBHE TEXHUKM.

OxpaHa om HeobocHogaHHO20 obozallieHuUsl 8 pe3yfbmame Ucrofb3o8aHus T3,
He3aKOHHO20 rPUCBOEHUS U HENMPasoMepHO20 Ucrosb308aHusi T3

101. BBOAHbI KOMMeHTapuin. CyulecTBYOT pasnnyHble OLEHKNU OTHOCUTESbHO NMOTHOMO
ob6bema NpMMEHEHUSA MeXayHapoaHOM HOPMbl O HEOBXOAMMOCTH NpeceyeHns
HegoOpPOCOBECTHOWN KOHKYPEHLINN, 3aKpeniieHHOW B [apumkCKoi KOHBEHLMN.
HepnobpocoBecTHbIE AEUCTBUS, KOTOPbIE OOMKHbBI MPECEKATLCS B COOTBETCTBUMN C 3TOM HOPMOWN,
BEPOATHO, OXBATbLIBAIOT, NO KpanHen mepe, HekoTopble (hOPMbl HE3AaKOHHOIO NPUCBOEHUSA Y
NPOTMBOMNPAaBHOrO NCMoNb30BaHWs T3, HO CTOMb Xe BEPOSATHO, YTO OHM OXBaTbIBalOT HE BCe
Takne AeNCTBUS, BKIIOYas BCe BMAbI UCNoNb3oBaHe T3 B KOMMEpPYECKUX 1N MPOMbILLSIEHHbIX
Lensix, KoTopble MOryT CHMTATbCH MPOTMBOPEYaLLMMN YECTHON KOMMEPYECKON NpakTuke unm
npyvHUMnam crnpaBeannBocTi. Ha mexayHapoaHOM ypoBHE CyLLEeCTBYHOT GonbLumne
pacxoXaeHns BO MHEHUSAX OTHOCUTENbHO TOro, Kakne MMEHHO BUAbl ncnonb3oBaHusa T3 moryT
CUNTATbLCA HE3AKOHHBIM MPUCBOEHMEM, HEOCHOBATENbHBLIM O6oraleHnemM nnn NHbLIMKM BUaamm
NPOTUBOMPABHOIO UCMONb30BaHNS, a Kakue Buabl Mcnornb3osaHnsa T3 nuuamu, He
ABNALWMMUCA YNeHaMn OBLLMHBI MPOUCXOXAEHMS (BKNIOYAs KOMMEepPYeCcKoe NCMNoNb3oBaHue),
MOrYT cunTaTbCa 4OOBPOCOBECTHLIMM U NpaBoMepHbIMU. He Bce BMAbl ncnonb3oBaHusa T3
TPETbUMM NULAMU MOTYT CYMTATLCA NMONMHOCTLIO 3aKOHHBIMW WS NOSTHOCTBH HE3AKOHHBIMU, U
OTHOCUTENBbHO UX pasrpaHNYEeHns BbiCKa3biBAOTCA Pa3fiMyHble MHEHUSA. OTW pasfnyHbie
MHEHWNS CBMAETENbCTBYIOT O Hanu4mMm npobena, 3akn4varLwerocs B OTCYTCTBUN
MeXOYHapOAHbIX PYKOBOAALLMX NPUHLMMOB B 4aHHOW obnacTu.

102. lMpoben: B mexayHapoAHOM MpaBe He CyLLeCTBYeT HUKAKoro onpeaeneHHoro
TpeboBaHMsl OTHOCUTENBLHO NPecevYeHns HeOCHOBaTENbHOro oboraweHns 3a cyeT
ncnonb3oBaHus T3 UM HE3aKOHHOIO NPUCBOEHUS UM HENPaBOMEPHOro ncnonb3oBaHnda T3, 1
HUKaKUX MeXayHapoaHbIX PYKOBOASALLMX MPUHLKMNOB, onpeaensaowmx NOHATUS 3aKOHHOTO U
[o06poCcoBECTHOrO Ncnonb3oBaHms T3, a Takke He0BOCHOBAHHOIO oboraweHns unm
HEe3aKOHHOro NPUCBOEHNA.

103. lMpumep: lNMpUMEHUTENBHO K BhILLENPUBEAEHHOMY NPUMEpPY 3TOT Npoben kacaeTcs npasa
Ha BO3paXXeHne unu NnpUMeHeHne CpeacTs NPaBoOBOM 3aLLMTbl B CUTyaUMmn, Korga Tpetbe fimuo
ucnoneayet T3, npyHagnexawiue obLwmHe, Hanpumep, And NPon3BOACTBa NnevebHbIX CpeacTs
N3 «HaTypanbHbIX NPOAYKTOB» UMW NeKapCTBEHHbIX MpenapaToB, KOTOpble OCHOBaHbI
HenocpeaCTBEHHO Ha 3TUX 3HAHUAX U B KOTOPbLIX NPAMO MUCMOMb3YTCA U3BECTHbIE CBOMCTBA
Oronornyecknx maTepranos, COCTaBNSAIOLNE SIEMEHT 3TUX 3HAHUNA.

104. MOXHO NpMBECTUN HEKOTOPbLIE Apyrue npumMmepbi:

- ne4yebGHOe cpeacTBO UMW NEKAPCTBEHHbI Npenapar, nony4eHHble HENocpeaCcTBEHHO
C ucnonb3oBaHuem T3, NpuHaanexalumx KOPeHHOM OBOLLMHE;

- ne4yeGHOe cpeacTBO UMW NEKAPCTBEHHbIN Npenapar, 3roToBrneHHbIE C
MCMONMb30BaHNEM YaCTU 3HAHWI, U3BECTHBIX LUMPOKOKN NMy6ruKe;
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- ne4debHOe CpeaCTBO UMK NEKAPCTBEHHbIN Npenapart, U3roTOBIEHHbIE C
NCMOSib30BaHWEM 3HaHWI, AononHsALWmux T3.

105. CnepyeT Takke geTanbHee paccMOTpeTb cnydaun, koraa T3 BXxoaunm B cocTaB obbekTa
KaKuUX-TO MHTeNNeKTyanbHbIX Npas, Aaxe ecnu nocnegHui He ocHoBaH Ha T3
HenocpeacTBeHHO. Ecnu Takoe ucnonb3oBaHne T3 B cOCTaBe HOBOrO NpoAyKTa He
YyYMTbIBAETCSH, 3TO MOXET cumMTaTbCs npobenom B oxpaHe T3.

106. B kaxgom cnyyae npu BbISSICHEHUN Hanu4umsi npobena B OXpaHe OT HE3aKOHHOIo
nprobpeTeHns unm HeocHoBaTenbHOro oboraileHns Heobxoanmo AaTb OTBET Ha criegytoLime
BOMpPOCHI:

- KOrga Takoe ucnonb3oBaHue T3 nopoxagaeT 0653aTenbCTBO YKasbiBaTh OOLLMHY B
KayeCTBE MX UCTOYHUKA, OEeNUTLCA C HEW pe3ynbTaTaMy UX NCNOfb30BaHMS UK
WHbIM 00pa3oM BbinfaynBaTh 00LLMHE BO3HArpaXaeH1We 1 NnpusHaBaTh ee npaea, u
korga nobas popma MCcnonb3oBaHUS cYMTaAeTCs HeOCHOBaTEeNbHbIM oboraleHnem
WITN HE3AKOHHbBIM NPUobpeTeHNEM?

- Kakasi CBsi3b [O/KHa CyLLeCcTBOBaTb Mexay (dopMOoi A0OCTyna K 3HaHUSIM U X
nocrneayoLmMM UCnonb3oBaHnem?

- BNUAOT 1 06CTOATENBLCTBA, NPU KOTOPbIX 3HAHUA ObinM NepBOHaYanbHO MNOMyYeHbl
OT OOLWMHbI, HA TO, CYMTAETCS NN UX UCMONb30BAHNE HE3AKOHHLIM MPUOOpPETEHNEM
NN HeoCHoBaTEeNbHbIM ODoOraLeHneMm, Unu 3To 3aBUCUT TOSNbKO OT cnocoba
MCMoJSib30BaHUA?

- OrpaHM4YMBaeTCs N He3aKOHHOE NpUobpeTeEHME TOMNbKO LLUMPOKUM UCNONb30BaHUEM
TakMX 3HaHU B KOMMEPYECKUX LIeNsIX UMW TaKOBbIM TaKKe CYUTaeTCH
HEKOMMEpPYECKOE UCMONb30BaHNE UM OrpaHNYEHHOE KOMMEpPYECKoe
ncnonb3oBaHmne?

107. B ogHOM 13 KOMMeHTapueB Obina BbickazaHa 03ab04€HHOCTb MO MOBOAY TOro, YTO
MeXayHapoaHble CTaHA4apTbl He NO3BOSIST 06LWMHAM NPensaTCTBOBATb MCMONb30BaHMIO
APYrUMU N aMm 3nemMeHToB T3 B NPOMBbILLNEHHbIX M KOMMEPYECKUX Liensx 6e3 ykasaHus
NCTOYHMKA U NPeAoCTaBNeHns cnpaBeannBbIX BbIro[ B 0OMeH Ha Takoe ncnonb3oBaHve. B
APYroM KOMMEHTapuy1 oTMevanuch HeraTMBHbIe NOCNEACTBUS, koTopble ByaeT nmeTb
OTCYTCTBME HaAneXallMX CaHKLMIN C TOYKM 3pEHUSI BO3MOXHOCTEN BO3MeLLIeHUs yepba,
NPUYMHAEMOro He3aKOHHbLIM NPUOBPETEHNEM.

lNpedsapumernbHoe UHopMUPO8aHHOE coanacue

108. BeogHbIn kommeHTapuit. KBP npusHaeT npaso npeaBapuTenbHOro MHPOPMUPOBAHHOMO
cornacusi B OTHOLLEHWM reHETUYECKNX PECYPCOB, @ B BOHHCKMX pyKOBOAALLMX NPUHLMNAX
OTMEYaEeTCsl, YTO OHO MOXET TaKkKe NPUMEHSTLCA B OTHOLWWEHUN T3, CBA3aHHbIX C
OnopasHoobpasnem. Ctatbsa 7 Haronckoro npoTokona rnacuT: «B COOTBETCTBUM C
NOMNOXEHUAMM BHYTPUrocyaapCTBEHHOrO npasa kaxxgas CTopoHa npuHumaeT
COOTBETCTBYIOLLME MEPbI C Lienblo obecnevyeHns Toro, YTobbl 4OCTYN K TPaaULMOHHBIM
3HAHMWAM, CBA3AHHBIM C FeHETUYECKMMU pecypcaMm, HOCUTENAMU KOTOPbIX SABMNAIOTCS KOPEHHbIEe
N MeCTHble OOLMHbI, OCYLLIECTBIANCS C NpeaBapuUTenbHOro 1 060CHOBaHHOIO COrnacus Unm
0006peHns 1 Npu y4acTum AaHHbIX KOPEHHbIX 1 MECTHbIX OOLUH 1 4TO6bI ObINN YCTaHOBMEHDI
B3anmocorfiacoBaHHble ycroBus». OOHaKO He CyLecTBYET HMKaKOW onpeaenieHHON
MeXAyHapOoAHOW HOPMbI, B KOTOPOW Mpu3HaBanock 6kl MpaBo NpeaBapuTeribHOro
NHPOPMMPOBAHHOIO COrfacus NPUMEHUTENBHO KO BCEM TPAAULMOHHBIM 3HAHUSIM.
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109. Mpo6en: OnpepeneHHas opMynMpoBKa NpUHLMNA He0BX0AMMOCTM CBOGOAHOrO
npeaBapuTENbHOrO MHPOPMUPOBAHHOIO cornacus Ha ucnonb3oBaHne T3, HOCUTENEM KOTOPbIX
ABMSIETCA NPU3HAHHAsA KOPEeHHas U MecTHas obLLMHa.

110. Mpoben: Ewe oanH npobern, BbiABNEHHbIN B KOMMEHTapUsIX, KacaeTcsa cuTyauun, korga
00s13aTENBLCTBA OTHOCUTESNIBHO HEODXOOUMOCTM NONYyYeHUs NpeaBapuTENbHOro
WHAOPMUPOBAHHOIO COrnacusa 1 3akoHOA4AaTeNbCTBO O AOCTYNE U COBMECTHOM MOfb30BaHUN
Bblrogamu, NpegycMOTPEHHbIE B OOHOW CTpaHe, MOryT He NPUMEHSATLCA B TPEThbEN CTpaHe, B
CBS13M C YEM BCTAET BOMPOC O NPENATCTBUAX ANS SKCTEPPUTOPMArIbHOro NPUMEHEHMNS Taknx
HOPM CydaMu B TPETbMX CTPaHax, B TOM YMCIEe NPU Hann4mMm uin B OTCYTCTBME
MeXayHapoaHOM HOPMbI, KacatoLencs oxpaHbl T3.

111. TMpumep: Y4YeHbIN-3THOBOTAHUK OCYLLECTBNSAET NpOrpamMmmy NosieBbIX NCCEO0BAHNNA,
KacatoLMxcs TPagMLMOHHBIX 3HaHWU onpeaeneHHon obwmHbl. OH He 0653aH 3anpalnBaThb
cornacue o6LWKHbI Nepea Tem, kak cobupaTtb Takme 3HaHUS, KOTOpble OH MOXET aanee
cBobOOHO NpeadoCcTaBnATb APYrMM nNvuaMm, a Takme apyrme nviua — UCnornb3oBaTh B
KOMMEPYECKNX UITN NPOMBILLIIEHHbIX LieNsX.

112. Bo3MOXHO Takke CyllecTBOBaHMWE Npodena c NpakTU4EeCKOM TOYKN 3PEHUS, MOCKONMbKY
co3gaHne 3HEKTUBHOM CUCTEMBI cepTUMKaUmMmM 1 cucTeMaTmsaunn gaHHbIX TpebyeT
NpaKTUYeCKOn NoLAEPXKKM, a AN NoaTBEPXKAEHMS NpeaBapuTesibHOro MHMOOPMUPOBAHHOIO
cornacusi, 0cO6eHHO cornacusa MeCTHbIX M KOPEHHbIX OOLLNH, TpebyeTca MHCTUTYLMOHaNbHas
nogaepka u COOTBETCTBYIOLLIEE 3aKOHOAATENbCTBO; Takas NOMOLLb B KPAaTKOCPOYHOM MNriaHe
cnocobcTBoBana Obl peleHnio Npobnem NpoTUBONPaBHOIO UCNONb30BaHNUS U HE3AaKOHHOTO
npuceoeHunsa T3.

I'Ipaeo Ha yKa3aHue UCMO4YHUKa U coxpaHeHue yerocmydocmu

113. BBoaHbI kOMMeHTapuin. Nonb3oBaTtenb TPagMUMOHHBLIX 3HAaHWI, Kak NpaBusio, He obs3aH
yKa3blBaTb HOCUTENS UNN NCTOYHUK 3HaHUN. Kpome Toro, nonb3oBaterb He 06a3aH
OTHOCUTBLCS K 3HAHUAM C yBaXXeHueMm u nsberatb POpM UCNONb30BaHUSA TPASULMOHHBIX 3HAHWMN,
KOTOpbl€ BOCMPMHMMAOTCS Kak OCKOpOUTENbHbIE NO KyNbTYPHLIM MPUYMHAM UK Koraa
TPaAVLMOHHbBIE 3HAHWS UCNONb3YTCA B hopmax, NoApbIBAOLWMX MX NOASTMHHOCTb Unn
LEenoCcTHOCTb. Bo MHOrMx cnyyasx onpeaenuTb BCE NCTOUHUKM 3HAHMIA CROXKHO UMK
HEBO3MOXHO, U MNO3TOMY NpeaycMaTpmBaTth NPaBO BO3PAKEHWS NPOTUB ONpedeSieHHbIX BUOOB
ncnonb3oBaHnst T3 MOXeT ObITb HEYMECTHbIM U counanbHO HENPOAYKTUBHBIM. TeM He
MeHee OTMevanacb BaXXHOCTb CO34aHns NogobHOro MexaHmama — Hanpumep, XoTs 6bl B
OTHOLWEHUN Taknx T3, KoTopble NMEIT 0CcOB0 cakpanbHOe 3HaYeHNe UM oCOBEHHYH BaXKHOCTb
O5S KONMNEKTUBHON MOEHTUYHOCTU OOLWUHBI. PopManbHO MexXayHapoaHble HOPMbI He
npegycMaTpuBaroT Takoro TpeboBaHus, 1 B 3TOM YNCTO (POpManbHOM CMbICIE MOXHO rOBOPUTb
O cylwlecTBoBaHuM Npobena: 9TO He O3HavaeT, YTO Takon npoben HYXHO BOObLLE YyCTpaHATb,
Unn kaknm obpasom 1 B KAKOW CTENEHU ero criegoBano Obl yCTpaHUTb;, BCE 3TO CEpbe3HbIe
BOMPOCHI NOMAUTUKN, Tpebytowme 06CTOATENBbHOrO N3yyYeHnsi. Tem He MeHee ¢ hopmanbHOM
TOYKM 3PEHNST MOXXHO rOBOPUTbL O Hanu4mMm Takoro npobena.

114. Mpoben: lNpaBo Ha BO3paxeHne NPOTUB Ucnonb3oBaHus T3 6e3 onpeaeneHHoro
yKasaHusi 0OLMHbI, KOTOpas ABNseTCa (PakTUYECKUM UCTOYHUKOM 3HAHWMN.

115. lMpoben: lNpaBo Ha BO3pakeHWe NpoTUB UCMoNb3oBaHNA T3 B Tex criyyasx, korga Takoe
NCNonb3oBaHMe ABNAETCA OCKOPOUTENbHBLIM ANA OOLWMHBI MO KYNbTYPHbLIM U AYXOBHbLIM
NpYyYnHAM UNU MHBIM 0BpPa3oM HapyLlaeT LeNOCTHOCTb Taknx 3HaHUN.
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116. lNpumep: TpaanuMOHHbIE 3HAHUS, ABMSKOTCA YePTON MOAEHTUYHOCTW onpeaesieHHON
OGLLMHbI, NICNONb3YOTCA TPETBMM fINLIOM B COCTaBe KOMMEPYECKOro NPoAyKTa; Mpu 3TOM
o6LWKHa He yKa3blBaeTCH B Ka4eCTBe UCTOYHMKA, co3gaTens unmn TpaauumMoHHOrO XpaHuTens
3HaHUW. Kak BapwaHT, Takor NpOoayKT npennaraetcs n pacnpocTpaHseTcsa B hopmax, KoTopble
ABNAOTCA YHU3UTENbHBIMU UM OCKOPOUTENBHBIMU ANSA OOLLMHbI, SABNAIOWENCS UCTOYHUKOM T3
(BTOpas npobnema 4acTMYHO pellaeTcsa npumMeHeHnemM nonoxeHun ctatomn 10bis MNapwxckon
KOHBEHLINN).

(v) Omcymcmeue npas Ha noslyyeHuUe 803Ha2paXk0eHuUs Uiu UHbIX 8b1200

117. BeoaHbI KOMMeHTapuin. 1o aHanorum ¢ npaBoM Ha cripaBeasIMBOe BO3HarpaxgeHue,
NpeayCMOTPEHHbBIM B HEKOTOPbIX cuctemax VIC, n B COOTBETCTBUM C TEOPUSIMU
«KOMMEeHCaTOPHOM OTBETCTBEHHOCTMY» M NMPUHLMMNOM CNpaBeanIMBOro pacnpeneneHnst Bbiroq
npegnaranocb NpedocTaBnaTb HocuTenam T3 npaBo Ha cnpaBennMBYIO OO0 y4acTus B
BbIrogax, 3BrekaemMbiX ApyrMMu nuuaMm U3 UCnonb30oBaHMst X 3HaHWU, 0CODEHHO Korga peyb
naeT o oMHaAHCOBOM MM Kommepyeckon Boiroge. (OaHako Bbirodbl He 0683aTenbHO AOMKHbI
ObITb PMHAHCOBLIMU UNKW AEHEXHBIMIU caMn No cebe, 0COOEHHO eCcnun COOTBETCTBYHOLLASA
0eATeNbHOCTb MPOTUBOPEYUNT LLEHHOCTAM UM ABHO BbIPaXKEHHbIM XXeNaHUsIM OOLNHbI). Y
TPaANLNOHHBIX 3HAHUI MOXET ObITb MHOIO pa3sHbIX HOCUTENEN: OTAENbHOE NULIO MOXET UMETb
NnpaBo Ha KOMMEHCALUMIO Uy nomny4veHne Boirogd, Mméo T3 MoryT ObiTb HACTONBKO «Pa3MbITbIMUY
Mo CBOEMY MPOUCXOXOEHWNIO, UTO CNpaBeaNIMBbIM MEXAHN3MOM pacnpeneneHnsi Bbiroq MOXeT
ObITb TONbKO HaLUMOHAaNbHbIN, rMOOanbHbLIA UM PerMoHanbHbIN PoHa. Takum obpasom,
NOMMMO N3yYeHNs BO3MOXHOCTM NpeoCTaBreHns NpaBa Ha crnpaBenvBoe Bo3HarpaxaeHue,
B pamMKax aHanmsa npobenoB MOXHO ObI1o Obl Takke paccMOTpeTb Bonpoc 06 oTcyTCTBUM
Hagnexalumx NMHCTUTYLIMOHarbHbIX paMokK, obecneynBaroLmx ynpasneHne UHaHCOBbIMM UMK
WHbIMM BbIroJaMu 1 UX pacnpeneneHue.

118. lMpoben: KonnekTMBHOE NpaBo Ha CNpaBeANIMBOE BO3HArpaXkaeHne nnu gpyroe
paBHOMpaBHOE y4acTue B BbIrogax OT KOMMEPYECKOro NCNosib3oBaHms T3 B LENOM Ui UHbIX
Bblirogax oT T3, MOMMMO npaBe, YCTAHOBIIEHHbIX AN KOHKPETHbIX hopm T3, Takux, kak T3,
CBsi3aHHble ¢ buopasHoobpasmnem, aensowmeca npeametom KBP.

119. Mpoben: Hagnexawas MHCTUTYLMOHaNbHasA CTpyKTypa cbopa 1 cnpasennveBoro
pacnpegeneHus Bbirog (0Cob6eHHO B TEX Cryyasix, Korga Takme Bbirogbl HOCAT (OUHAHCOBbIN
xapakrtep).

120. Mpumep: TpaanUMOHHbIE MEONLMNHCKME 3HAHUSI HEKOW OBLLMHBI BbINN NCNONb30BaHbI 4115
pa3paboTkn NoNynspHON cepum NOTPEOUTENBCKON MEOULNHCKOWN npoayKuun. Mommumo apyrnx
coobpakeHUn (Takux, Kak NpaBo Ha yKaszaHne UCTOYHMKA) OBLUMHA MOXET MMEeTb NpaBo Ha
yyacTue B Bbirofax OT Takon KOMMEPUYECKON AeATenbHOCTU. Takme BbIrodbl He o6a3aTensHo
AOJIMKHbI BblTb MMEHHO (PMHAHCOBBIMY (M YNEeHbl OBLLMHBI MOTYT HE NPUBETCTBOBATbL TaKyH
MOHETM3aLMI0 NX 3HAHWUI), HO MOTYT peanu3oBbLIBaTbLCS B HEPUHAHCOBOW hopme, Hanpumep B
dopme y4acTus B Hay4HO-UCCrenoBaTenbCKon AeATEeNbHOCTU, Haanexawero KyrnbTypHOro
pa3BUTUA OBOLLMHBI M YCTOMYMBOro cbopa Ncnonb3yemMbix MaTepmarnos.

V. COOBPAXEHWA, KACAIOWLWNECA OMNPEAENEHNA TOIO, CIEAYET JN
YCTPAHATb 3TU MNMPOBENbI

121. CoobpaxeHusi, KacatoLmecs onpeaeneHuns LuenecoobpasHoCTy yCTpaHeHUs BbISIBIEHHbIX
npo6enoB, MOXHO noApasaenuTb Ha:

- CcOoODpaXeHUss MHCTUTYLIMOHAaNbBHOro/NpoLieaypHOro Xxapakrepa; u
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- MNpUHUMNUanbHble CoOOBpaxeHust.

122. CoobpaxeHunss MHCTUTYLMOHaNbHOro/npoLenypHOro xapakrepa BKITHO4YakT BONPOCHI O
TOM, NO3BOMAIT N MEXAYHAPOAHbIE NPOLEeaypbl, KOTOPLIE YXKEe CYLLECTBYIOT, YCTPAHUTb
KOHKPETHbIN Npoben, 1 4YTO 3TO O3HAYaEeT C TOUKN 3peHMs AanbHenwen paboTbl No ero
ycTpaHeHuo. Nomumo obecyxaeHus cogepatensHOro Bonpoca naet obcyxaeHve
«npoueccyanbHbIX» BONPOCOB, Kacarleecsi opyMa unm oopymoB, KOTOpble crieqyeT cumTatb
Hagnexawmmm ansa ycTpaHeHus Takoro npobena.

123. lMpuHuMnuanbHble coOobpaXeHns, C 4PYron CTOPOHbI, BKITHOYAOT pacCMOTPEHME BONPOCOB
HanMuus yoeanTenbHbIX MPUYUH A9 YCTPAHEHMS TOFO UMM MHOTO KOHKPETHOro npobena Ha
YPOBHE NONUTUKN. Hanpumep, MOXeT B NpyHLMNE CyLLeCTBOBaTb NPaBOBOW «npoben» B
oxpaHe T3 0T HEKOMMEPYECKOro UCNOMb30BAHNA B MMNYHbIX LIeNAX, O4HaKo ero ycrpaHeHune
MOXeT ObITb COMTEHO HEQOCTATOYHO NPUOPUTETHON 3adaden NONNTUKK, MO KpanHen mepe, B
cpaBHeHMU ¢ Npobenom, KacarLmMmcsi CoCcoBOB KOMMEPYECKOTO UCMONb30BaHNSA 3HAaHUIA C
LEenbio U3BNEeYEeHNs NpuodbInn.

124. [ononHuTenbHble COOBpaXXeHWs1 MOTyT KacaTbCs ONpenerieHns He camomn
LuenecoobpasHOCTU ycTpaHeHus npobena, a cnocoboB ero ycTpaHeHnst — HanpuMep, Kakas
dopMa ycTpaHeHu s BbisIBIIEHHOro npobena 6yaet Hambonee addeKTUBHON: 0bsi3aTenbHas
HOpMa MeXayHapogHOro npaea, Mepbl CTUMYMPOBaHWE Ha NONMTUYECKOM YPOBHE MUNU
TMNOBOM 3aKOH? JTM COOBOpaKeHNs B OCHOBHOM pacCMaTpMBalOTCA B 3aKNIOYUTESNTbHOM
pasgerne HacTosiwero aHanusa npobenos.

(a) [MpuHuyunuanbHble coobpaXxeHus

(i) MexxOyHapodHoe rnpaso u noaumuka

125. dopmupytoasca 6asa mexxagyHapogHoro npasa v NONUTUKM B obnactu oxpaHbl T3
MOXET NOPOAUTb NpeaCcTaBfeHne 0 TOM, YTO ANS YCTPaHEHUS BbISBMEHHbIX NPpO6enoB MoXeT
notTpeboBaTbCA KOPPEKTUPOBKA HOPM OXPaHbl MHTENNEKTyanbHbIX Npas. VHbIMK cnoBamu,
CABUIN N KOHEYHble pe3yrnbTaTbl NPOLECCOB, MPOMCXOAALLMX B 0611acTu MeXayHapoaHOro
ny6nM4YHOro Npaesa MOryT paccMaTpuBaTbCs Kak «CoobpakeHney», BaXkHoe Ansi onpeaeneHuns
LenecoobpasHOCTM yCTpaHeHUs Npobenoes: pe3ynbTaT B 0611acTy NpaBa v nosmTuku B
CMeXHOM 06nacT MOXET, B MpMHUMNE, paccmaTpmBaTbCs Kak cnocob BbisiBrieHnsa npobena B
cucTeme 3akoHogartenbcTBa no sonpocam C Ha onpegeneHHOM ypoBHe geTtanusaumn. K
Taknm npoueccam — OXBaTbIBAKOLWMM KaK MMMepaTUBHbIE HOPMbl MEXAYHapPOL4HOro Npasa, Tak u
pekoMeHAaumm no BbipaboTke NONUTUKKN, NOAOOHbIE AeKknapaumsamM — OTHOCATCS:

- 3aKknyeHne u BcTynnenne B cuny ctatbm 8(j) KBP, koTopas npegycmaTtpuBaeT
yBaXkeHne, coxpaHeHue 1 nogaepxaHue TpaguumMoHHbIX 3HaHUI, KacaloLwmxcs
OnopasHoobpasus;

- npuHaTue Oeknapaummn OpraHnsaumm O6begnHeHHbIX Haumin 0 npaBax KOPEHHbIX
HapoJoB, B KOTOPOM ChOpMynMpoBaH LLIMPOKNA KOMMNEKC Npas, HenocpeaCTBEHHO
OTHOCSILLMXCA KaK K COOCTBEHHO TPaAMLMOHHBIM 3HAHUSAM, TaK U CBSA3AHHBLIM C HUMM
npasam VC (byayun mexgyHapogHon Aeknapaumen, oHa CHMTaeTcs AOKYMEHTOM,
OTpaxkatoLLMM yxe CyLLeCTBYOLLME HOPMbI, @ HE CO34al0LLNUM KOHKPETHbIE NPaBOBbIE
obs3zatenscTBa);

- 3aknoyeHue n sctynnexune B cuny MOMPPICX ®AO, koTopbln TpebyeT oxpaHbl
TPaAMLMOHHBIX 3HAHMI, KacaloLLMXCA reHeTUYECKMX PECYPCOB pacTeHUn Ang
nNpou3BoACTBa NPOAOBONLCTBUSA U BEAEHUS CEMbCKOrO XO38NCTBA;
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pacTyLlee npu3HaHve TPaanuuUMOHHbIX 3HAHWUI B Ka4eCTBE O4HOM0 13 BaXKHEMLLNX
3N1EMEHTOB NONUTUKN 30paBOOXpPaHEHNs (B YacTHOCTH, B foknage Komuccnm
BcemupHoOn opraHnsauum 3gpaBooxXpaHeHunst No npaBam MHTENeKTyanbHON
COBCTBEHHOCTU, MHHOBALMSM U 34paBOOXpaHEHMIO U B [obanbHou cTpaternn B
obnacTtu 34paBoOOXpaHEHUS, MHHOBALMIA U MHTENNEKTYarnbHON COGCTBEHHOCTMN,
npuHaTon BcemupHom accambneen sgpaBooxpaHeHusi B mae 2008 r.);

B KOOHBO npegycmaTpuBatoTcs ob6s3atenscTBa B OTHOLLEHUM OXPaHbl, MOOLLPEHMS
N NCNONb30BaHMSA COOTBETCTBYIOLUNX TPAANLMOHHbBIX N MECTHBIX TEXHOMOIMIN, HOY-Xay
N NPaKTUKK;

BBUAY B3anmoceasn mexay T3 n TBK obecneveHne 6onee acpdekTUBHbIX
pe3ynbTaToB B 06nacTu npaBa 1 perynmpoBaHnsi, KaCcaroLLMXCS COXPaHEHNUS
HemaTepuarnbHOro KyrbTypPHOro HacerneHus 1 NOOLLPEHUS KyNbTYPHOMO
pa3Hoobpa3ns, MOXET MMEeTb 3PPEKT C TOUKM 3peHnst oxpaHbl T3 (xoTa 3Tn obnacTtn
NONUTUKKN B BonbLuen CTeneHn oTHocATCs K oxpaHe TBK, 1 noatomy B CBS3M C AaHHBIM
HanpasneHneM NonuUTUKM cnegyeT onMpaTbCA Ha YTOMHEHHbIV BapuaHT aHanusa
npobernoe B oxpaHe TBK);

npuHaTMe VHTepnakeHcKkon aeknapaumm no reHeTMYeCcKkUM pecypcam XXMBOTHbIX,
koTopasi npedycmaTpuaeT obecriedeHne yyeTa, CoxpaHeHUsl U noaaepXKaHus
TPaAMUMOHHBIX 3HAHMIN, aKTyarnbHbIX AN CeNEKLUMOHHOMO XXMBOTHOBOACTBA U
YXMBOTHOBOAYECKOIo NPOU3BOACTBA;

npuHATUE Harornckoro npoTtokona, paclumpstowero nonoxeHus KbBP, kacatowmecs T3.

126. lMpumenntenbHo k BOVC BaxHbIMM ONs yCTpaHEHUs] HEKOTOPbIX U3 Npo6eros,
BbISIBIIEHHbIX B 3TOM NPOLECCe, MOTYT CYMTaTLCS ABA KOHKPETHBIX COOBpaeHUs:

(ii)

B kOHTekcTe NoBecTkun gHa BOUNC B obnactn pasBuTtusi, paccmaTpuBaemMon
KomuTteTom no pas3sutuio u nHtennekryanbHon cobcteeHHocTn (KPUC) (cm.,
Hanpumep, gokymeHT CDIP/1/3), 6bino cchopmynmpoBaHo npegnoxeHune 18
cneayoLero cogepxaHus:

«HacTosaTenbHo npu3BaTe MKIP yckopuTb NpoLECC YCTAHOBMNEHNSI OXPaHbI
reHEeTUYECKMX PECYPCOB, TPAOAULMOHHbBIX 3HAaHWUIA N PONbKIOpa, He
npeaBocxuLLasi HUKaKoW pesynbTaT, BKIoYas BO3MOXHYO BblpaboTKy
MeXAYyHapOaHOro OKYMeHTa Unn OKYMEHTOBY.

npoanesas manHgat Komuteta Ha ceccum B ceHTAbpe 2007 r., MeHepanbHas
Accambness BOVC Takke pewuna, 4to oH «...6yaeT n ganee aktmBn3MpoBaTb CBOIO
paboTy C uenbio JOCTUXKEHNSA COrnacusi B OTHOLUEHUN MEXAYHapOL4HOro NpaBoBOro
AOKyMeHTa (QOKYMEHTOB) MO BOMPOCAM MHTENNEKTYanbHOW COBCTBEHHOCTU, KOTOPbIN
o6ecneunTt cbanaHCpoBaHHY N APPEKTUBHYIO OXPaHY... TPAAULMOHHBLIX 3HAHWUIY.

CoobpaxeHus coyuarabHO20, KyibmypHO20, NOAUMUYECKO20 U IKOHOMUYECKO20

Xxapakmepa

127. K noTeHumanbHO peneBaHTHbIM CoLManbHbIM, KyNbTYPHbIM, MONUTUYECKUM U
SKOHOMUYECKUM COOBPaXKEHMAM MOXHO, B YaCTHOCTW, OTHECTM crieaytoLme:

BHUMaHWe, KOTOPOe MHOrMe npeacTaBUTeN O6LLMH U MHOTUE NPaBUTENbCTBA
yOoensitoT 3asiBNEHUsIM O HeCNpaBeaIMBOCTSAX, CBA3aHHbIX C HE3aKOHHbIM
NPUCBOEHMEM M HEMPaBOMEPHbLIM UCMONb3oBaHMEM T3;
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- poInb T3 B 0becneyeHuu yCTOVI‘-IMBOFO pasBnTnA Ha HU30BOM U MECTHOM YPOBHE;

- B3auMMOCBS3b MeXay oxpaHou T3 n coxpaHeHMEM KynbTyPHON U coumnanbHOM
NOEHTUYHOCTWN KOPEHHbIX U MECTHbIX OOLLNH;

- Bce bonee wmnpokoe ncnornb3oBaHne T3 AN peLleHnst MHOMMX NMPOMBbILLNEHHbIX 1
KOMMEpPYECKMX 3aaay;

- LEHHOCTb M NpakTuyeckoe npumMeHeHne T3, UMEIOLLMX OTHOLLEHNE K COXPAHEHMIO U
YCTOWYMBOMY MCMOMb30BaHNIO G1ONormyeckyn pasHoobpasHbIX pecypcoB B YCIOBUSIX
N3MEHEHNS OKpYXKatoLLe cpeabl U KNUMaTa;

- Bce bonee wupokoe ucnonb3oBaHne T3 B pasnuyHbix 06nacTax perynmpoBaHung,
HanpMMep TakuXx, Kak aHanv3 BO3AENCTBMS Ha OKPY>KaoLLYIO cpefy M OLeHKa
6e3onacHOCTU 1 3pPEKTUBHOCTN NEKAPCTBEHHbLIX NPENapaToB.;

- MOHATUSA CoLManbHOM OTBETCTBEHHOCTU U MOpanu, BKro4as aTuyeckne
obg3aTenbcTBa.

(i)  3HayeHue oxpaHb! T3 Ons1 paspabomku nNoaUMUKU U NPUHIMUS Mep
peaynuposaHusi 8 bosiee WUPOKOM KOHMeEKcme.

128. Kak cBMaeTenbcTBYyeT Lenblii psig, NPaBoBbIX M NMONUTUYECKUX LOKYMEHTOB,
nepeyYncreHHbIX Bolle B pasgene (i), T3 ynoMrMHaloTCs U akTUBHO UCMOMb3YTCSA B pamKax
MHOIMX NPOLIeCCOB pa3paboTKuN NOMUTUKK; TakUe NPOLECChHI BKIOYAIOT:

- oxpaHy 6uopasHoobpasusi U cnpaBedSIMBOE UCMONb30BaHME CBA3AHHbIX C HUM
BbIrof;

- Npw3HaHWe npaB KOPEHHbIX HAPOAOB;

- YKpenneHue npoaoBoSibCTBEHHON 6e30NacHOCTU U COAENCTBUE NOBLILLEHMHO
pa3Hoob6pa3ns NPoAOBONbCTBEHHbIX KYNbTYp;

- obecneyeHune Hagnexallero ¢ TOYKU 3peHns KynbTypbl AOCTyNa K ycrnyram
30paBoOXpaHeHNs;

- yCTONYMBOE pasBMTME HA HU3OBOM U MECTHOM YPOBHE;

- CMSAr4yeHve nocrneacTBMN N3MEHEHUS KNnumaTa;

- yacTmyHoe coBnageHue nporpamm HAOKP, oCHOBaHHbIX Ha TpagULMOHHbBIX
3HaHNAX B COBCTBEHHOM CMbIcne cnosa, u nporpamm HNOKP, ocHoBaHHbIX Ha

(*)OpMaJ'IbeIX Hay4dHbIX AUCUUNITNMHAX, TakKnX, Kak onoTexHonorus un CbapMaKOJ'IOI'I/Iﬂ;

- BKMag CUCTEM TPaAULMOHHbBIX 3HAHMIN B MHHOBALMOHHYIO OEeATENbHOCTb U
KynbTypHOe pa3Hoobpasue.

(b)  CoobpaxeHus npouyeccyasbHo20 uinu chopmaribHO20 xapakmepa

(i) KoHkpemHbie coobpaxeHusi npoueccyasnbHo20 U hopMaibHO20 Xxapakmepa
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129. TMoMmnmo 3Tnx oBLMX BONPOCOB NOSIUTMKUN CYLLLECTBYIOT BOnee KOHKPETHbIE COOBpaXxeHus,
KOTOpPblE MOTYT CHUTATbCH BaXKHbIMW ANSA YCTPAHEHMS BbISIBNEHHbIX NPO6EnoB; OHW BKNIOYAKOT:

- TO, YTO B paMKax MHOMX HaLMOHAamNbHbIX UM PErMOHarbHbIX MPOLIECCOB YXe
BblpabaTbiBatoTcsl Oonee addekTnBHbIE Mepbl 0XpaHbl T3: dopMmnpoBaHme
MeXO4yHapo4HOro n3aMepeHus n obwen nnatgopmbl MOryT cnocobcTBoBaThL
NpeogoNieHMIO NPaKTUYECKNX CIIOXKHOCTEN M NPaABOBOW HEONMPEAENEHHOCTU, KOTOpble
B MPOTMBHOM Criy4yae MOryT BO3HUKHYTb NPU HANUYnmM pasHbiX HaLMOHaIbHbIX U
perMoHarnbHbIX CUCTEM OXpaHbl T3;

- HeobxoaMMOCTb fanbHEMNLWero CoXxpaHeHUsl, HECMOTPS Ha yKa3aHHble Bbllle
ob6cToATeNbCTBA, Haaexallero pasHoobpasusi CUCTEM PEryNMPOBaHUS, B CBSI3N C
TEM, YTO CUCTEMbI TPAANLMOHHBIX 3HAHUI U KOHKPETHbIE CpeaCcTBa UX OXPaHbl
[OIMKHbI OTBEYaTb MECTHBIM NOTPEBHOCTAM M KyNbTYPHBIM HOpMaM;

- BO3MOXHbl€ CUCTEMHbIE NOCNEACTBUS HEQOCTAaTOYHON ONpeaeneHHOCTM HOPM
MexayHapoaHoro npaea MC B obnacTax, uMmerowmx oTHoweHne K T3 u
TpaguMUMOHHBLIM CUCTEMaM 3HAHWIN U MHHOBALIUNA,

- BO3MOXHbI BbIUMPbIL OT CHUXKEHUSA CTEMNEHN NPaBOBOW HEONPEAENEHHOCTH,
obycnoBneHHOM 06eCNOKOEHHOCTBIO MO MOBOAY BO3MOXHbIX 06S3aHHOCTEN NO
BMadeHWIO U XpaHeHuto, CBA3aHHbIX ¢ T3;

- N3OEpPXKU U BbIrodbl, CBSI3aHHbIE C MPMMEHEHNEM OOLLEro MEXAQyHapoaHOro noaxona
K peLleHunto BONpPoCcOB OXpaHbl T3 nnu co3gaHnio HoOBoW OPMbl OXpPaHsbl
NHTEeNNeKTyanbHOM CO6CTBEHHOCTU, BKITHOYasi NOCNeACTBUA ANSA BbINOSIHEHUS
aAMUHUCTPATMBHbIX OYHKLMIA Ha HAUMOHANbHOM N PEMMOHANbHOM YPOBHSX U
AOCTYMHOCTW OXpaHbl A5l MHOCTPaHHbIX HocuTenen T3;

- pasnuuusi 1 B3anMOCBSI3N MeX/y 3aKOHOA4aTeNbHO-HOPMOTBOPYECKUM NOAXOA0M, C
MOMOLLbIO KOTOPOro onpeaensitoTcs obLmne NoTpe6GHOCTU 1 cTaHaApPTbI, U
[1IBYCTOPOHHUM [10rOBOPHbLIM MOAX0A0M, C NMOMOLLIbIO KOTOPOro HOCUTENM U
nonb3oBaTenn 3HaHUi BbipabaTbiBalOT KOHKPETHbIE YCNOBUS UcMonb3oBaHus T3.

(i)  KoHkpemHble 00800kI Mpomus ycmpaHeHUs1 rnpobesios

130. B xope paboTtbl KomuTteTa Takke BbiCKasbiBanuch onpeneneHHblie 4OBOAbI, KOTOpble
MOryT ObITb HanpaBfeHbl NPOTUB YCTPaHEHUS BbISIBIIEHHbIX MPOGENoB; K HUM OTHOCATCA
cnegywoLwme:

- BO3MOXHasi NpexaeBpeEMEHHOCTb YCUITMI NO YyCTPAHEHMIO onpeaeneHHbIX npobenos
Ha MEeXOyHapO4HOM YPOBHE, JaXe HECMOTPS Ha X OQHO3HAYHOE BbiSiBNEHUE, BBUAY
Heob6Xx0ANMOCTM HaKoNEHMs BoMbLUEro onbiTa Ha HaUMOHarIbHOM YPOBHE 1 obMeHa
Takum OnbITOM B Ka4eCTBE OLHOrO 13 YCNoBUI BbipaboTkn 6onee YETKMx
MeXOyHapoaHbIX JOKYMEHTOB;

- pasHoobpasune T3 1 0BLWUH, ABAIOLMNXCA UX HOCUTENSIMU, KOTOPOE MOXET
OCMOXHSATb HOPMOTBOPYECKUI NPOLLECC B €0 MEXAYHAPOAHOM N3MEpPEHMUH;

- HEesICHOCTb BOMPOCOB, KacatoLLMXCA MpaB 1 BO3MOXHOCTEN MHOCTPAHHbIX
npaBoobnagartenemn, Takux, kak obLWHbI, ABRsWmMeca Hocutenamm T3,
CYLLIECTBYHOLMX B COBEPLUEHHO MHbIX KYNbTYPHbIX U COLMarbHbIX YCIOBUSIX;
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- BO3MOXHasi He06X0AUMOCTb aKTUBM3aLMM U ANBepCcUUKaLMN KOHCYNbTaLMOHHbIX
npoueayp, KOTopble HEOGXOANMbI A0 NPUHSTUS NOObLIX CEPLE3HbIX MNONMUTUYECKUX U
NpaBOBbIX AOKYMEHTOB, NOCKOMbKY MX NEPECMOTP MOCIe UX NPUHATUS MOXET OblTb
CMOXHbIM 1 OPOrOCTOSLLUM.

VI.  BAPUAHTbI YCTPAHEHWNA NOBbIX BbIABJIEHHbBIX NMPOBENOB, KOTOPLIE Y>KE
CYLWECTBYIOT UIT MOTI'YT BbITb PASPABEOTAHbI

HOpuduyeckue u uHble 803MOXHble sapuaHmbl delicmeuli Ha MexX0yHapoOHOM,
peauoHasibHOM uslu HayUuOHalbHOM ypO8He

131. Ha mexagyHapogHom yposHe B fokymeHTe WIPO/GRTKF/IC/14/6 n npealwecTByoLWnX
OOKyMeHTax 3Toun cepumn bbinun onpegeneHsl cregyowme BO3MOXHbIE BapUaHTbI:

0] MeXAYHapOAHbIA AOKYMEHT UIMU LOKYMEHTbI, UMELWUIA (MMetoLme)
00s13aTENbHYO CUny;

(i) y6eauTenbHble U apryMeHTUPOBaHHbIE BEPCUM N AopaboTaHHbIe BapuaHThbI
CYLLLECTBYHOLLMX NPaBOBbIX JOKYMEHTOB;

(iii) HOPMAaTUBHbLIV MeXAYHapOAHbIN OKYMEHT UNN JOKYMEHTbI, He UMetoLLn (He
nmetoLme) obasatenbHOM Cunbl;

(iv) nonuTuyeckasa pe3oniouus, geknapaums Unm pelleHme BbICOKOro YPOBHA —
Hanpumep, MexayHapoaHasa nonuTuyeckas geknapaums, sakpennstoLwas
OCHOBHbI€ NPUHLUMNMbI, yCTaHaBMMBaloLLas NnorioXeHme o 3anpeTe He3aKOHHOro
NPUCBOEHUSA 1 NPOTUBONPABHOIO NCMOMNb30BaHMA T3 1 onpegensaoLwas Hy>Xabl 1
yaaHuna HocuTenen TBK/T3 B kauecTBe npruopuTeTa NOMUTUKY;

(v) PYKOBOASILLME NPUHLMIBI UMW TUMOBbIE 3aKOHbI, MOBbILLAOLME YPOBEHb
MeXAyHapoaHOro COTPyAHNYECTBa;

(vi) KOOpAUHaLUMS YCUINUIM NO COBEPLUEHCTBOBAHMIO HALMOHANbHOIO
3aKoHO4aTEenNbCTBA;

(vii)  koopAuHaUMS U COTPYAHMYECTBO B OCYLLECTBNEHUMN UHNLMATUB NO YKPENIeHnto
noTeHumana n npakTU4EeCKNX MHULNATUB.

Bce atn BapuvaHThbl OEeNCTBNIN nocneaoBaTesibHO paccMaTpuBalOTCA HMXKE.

(a)  FOpuduyecKue U UHble 803MOXHbIEe 8apuaHmbl deticmeull Ha MexX0yHapOOHOM YPOBHE:

(i) Mexx0yHapoOdHbIlU OoKyMeHm unu GoKyMeHmbI, uMmerowul (umerowue)
obs3amerbHyo cusy

132. MexayHapogHbI JOKYMEHT, HanpaBneHHbIV Ha yCTpaHeHue NiobbIX KOHKPETHbIX
npo6enos B 06r1acTn oxpaHbl U MetoLwni obasaTenbHyto cuny, byaet 06a3biBaTh
[0roBapuBaroLLMEcs CTOPOHbI NPUMEHATbL CTaHA4APThI, YCTAHOBMEHHbIE B MX HALMOHANbHOM
3aKoHOAaTenNbCTBE, B KA4eCTBe MeXaAyHapoaHO-NpaBoBoro obs3atenscTea. Takve JOKYMEHTbI
MOTyT MMeTb (HOPMY OTAENbHbIX MPABOBbLIX JOKYMEHTOB, NMPOTOKOSIOB K YK€ CyLLEeCTBYOLLUM
AOKYMEHTaM UInu crneumanbHbIX COrnalleHnin, 3aKmoYeHHbIX B paMKkax AefCTBYOLLMX
cornaweHui. 3akniodeHHble paHee mexayHapoaHbele gorosopbl BONC obpenu cuny
MMnepaTUBHBIX HOPM MEXAyHapoAHOro npasa bnarogapsa NPUCOEAMHEHUIO K HUM
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3auHTEpPEeCOBaHHbIX CTOPOH; rOCyAapcTBa, He NPUCOeAMHUBLLMECS K 9TUM JOrOBOpaM, He
CBS3aHbl UX NONOXEHNSIMU KaK TakoBbIMU (B psae obnacTten — Hanpumep, B ob6nactu
Knaccmdukaumim NpoMbILLIIEHHOM COBCTBEHHOCTN — OHM YaCTO NPeAnoYUTaloT NPUMEHATb
HOPMbI, 3aKpenreHHble B JOrOBOPe, He NMPUCOeOMHASICh K A0roBopy oduumaneHo). Ang
cornacoBaHuna Takoro AoKyMeHTa notpebyeTcsi opraHn3oBaTb CaMOCTOATENbHbIN JOrOBOPHbIN
npouecc (kak NpaBuno, AunnoMaTuyeckyto KoHgepeHumo). MexayHapoaHblin JOroBop
nprnobpeTeT 06s3aTENbHYIO CUMNY TONBKO AN1S TEX CTPaH, KOTOpble NPUCOEANHATCS K HEMY
nocpeacTBOM NognucaHus cneumnanbHOro akta patudukaumum nnm npucoeanHeHns.

133. [oKymeHTbl, umetome obsa3aTtesnbHyo cuny, MoryT npuobpetats hopMy pamoUHbIX UK
cTpaTernyecknx KOHBEHLM, COCTaBMss OCHOBY Unn 6a3y NONUTUKM AN AanbHenwen
HOPMOTBOPYECKOM AEATENBHOCTM U CONMKEHUSA N NOBbILIEHNSI TPAHCMAPEHTHOCTH
HauUMOHanbHbIX MHMLMATUB B 06n1acTn NonuTukn, obecneynBas npy 3TOM 4OCTaTOUHYHO
csobofy Ans peanuaauuy pasrnmyHblX NOAXOA0B HA HAUMOHANBLHOM Y PErMOHanbHOM YPOBHSIX.
B ganbHenweM KOHKpeTHble MeXayHapoaHO-MPaBoBble MeXaHWU3Mbl, YTOYHSIOWME
o6s3aTenscTBa CTOPOH, MOTYT COrNacoBbIBaTbCA B hOPME MPOTOKOMOB K NepBOHaYarnbHbIM
paMOYHbIM COrfaLleHusIM.

KoHTekct MKI'P: MHorue generaumm npusbiBanu k paspaboTtke nmetoLLero o6ssarenbHyio
CUNY MEeXOyHapoaHOro 4OKYMEHTa UMM LOKYMEHTOB B KA4Y€CTBE KOHEYHOro pesyrnbTaTa
paboTbl Komuteta. KomuteT n NeHepanbHas Accambness BOVC He HageneHbl
CaMOCTOSATENbHBIMU NOSTHOMOYMSIMU AN BbIpabOTKM MMNEpPATUBHbLIX MEXAYHAPOAHbLIX HOPM,
N ONsi 3aKITYEHNs Takoro 4orosopa u obecnevyeHns BCTYMNEHNS €r0 B CUIy B TEX CTpaHax,
KOTOpbIE€ K HEMY NPUCOEeMHATCS, HeobxoaumMo ByaeT MHMUMMPOBATb OTAENbHbIV NpOoLEeCC.

Mpumepbl B cMeXxHbIX obnactsx: KoHBeHUmsa o Gnonorndeckom pasHoobpasum, KoHBeHLms
00 oxpaHe HemaTepuanbHOro KynbTypHOro Hacnegusi, MexxgyHapogHoein goroeop ®AO o
reHeTUYECKNX pecypcax pacTeHnn Ans NPoM3BoACTBA NPOAOBOSLCTBUA U BeAEHUA
CernbCcKoro xo3smncrTea, KoHBeHUUs O Mepax, HanpaBfeHHbIX Ha 3anpeLueHue 1
npegynpexaeHne He3akoHHOro BBO3a, BbIBO3a 1 Nepedayn npasa cO6CTBEHHOCTU Ha
KynbTypHble ueHHocTH, KonseHums MOT Ne 169, MexayHapoaHbI NakT 06 9KOHOMUYECKNX,
coumanbHbIX N KyNbTYPHbIX NpaBax.

Mpumepbl B 06nacTu MHTENnNeKkTyaneHon co6ctBeHHOCTM: CUHranypckuin 4OroBop O 3aKoHax
no ToBapHbIM 3HakaMm, [loroBop 0 nateHTHOM npaee, [loroeop BOVC no aBTopcKkomy npasy
(OATIT), Oorosop BOUC no ncnonHexHuam n poHorpammam (QND).

(i) TonkosaHue u pa3sumue cywecmsyruwux npasosbix 00OKYyMEeHmos

134. [Onsa BbipaboTkM yb6eanTenbHbIX UM apryMeHTUPOBaHHbLIX BEPCUI YXKe CYLLECTBYOLLMX
NpaBoOBbIX AOKYMEHTOB MOXET NoTpeboBaTbCA MHTEPNpeTauus CyLLECTBYIOLWMX 0053aTEeNbCTB
ANS YaCTMYHOro yCcTpaHeHus nobbix BbisiBNEHHbIX Npobenos B ob6nactu oxpaHbl T3, n Takue
OOKYMEHTbI ByayT CNyXWUTb PyKOBOACTBOM M CTUMYIIOM ANg Takown paboTbl. 34ech cylectByeT
Lenbii psg BapuaHToB, OT NPUHSTUS MPUIOXKEHUS K YXKe CYLLIECTBYOLWEMY MeXayHapogaHOMY
[OroBoOpy [0 COrnacoBaHUsA apryMeHTUPOBAHHOIO 3asiBNEHUs, He nmetroLero obasaTenbHoOm
cvnbl. TeM He MeHee, Takme JOKYMEHTbI MOTyT UrpaTb BaXKHYI0 pOfb B MHTEPNpEeTaLUmMm HOpM
OCHOBHbIX JOrOBOPOB U CIYXXWUTb NPaKTUYECKUM PyKOBOLCTBOM A1 HALUNOHAMbHbIX
ANPEKTUBHbLIX OPraHoB, NMOCKOMbKY OHM OyAyT OCHOBaHbl Ha COrMacoBaHHbIX MEXAYHapPOaHbIX
cTaHgapTax. Takow noaxon MOXeT AaBaTb 6onee TOYHbIE OPUEHTUPLI OTHOCUTENBHO crnocoboB
NPUMEHEHNSA MEXAYHAPOAHbIX CTAaHAAPTOB, HE yCTaHABMMBAdA MPU 3TOM KOHKPETHbIX
obs3atenbcTB. Hanpumep, B cBasn ¢ [loxuHckon geknapaumen o TPUMC n 3gpaBooxpaHeHnn
MOXHO cKasaTb, He BXOAs! B UCCe4oBaHMe BonNpoca 0 TOYHOM NpaBOBOM CTaTyce 9TOro
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AOKYMEHTa, YTO 3Ta AeKrnapauus, B YaCTHOCTU, COAEPXUT peKoMeHaaumMm OTHOCUTENBHO
cnoco6oBs uHTepnpeTaumn CornawexHus TPUMC3,

KoHTekcT MKI'P: KomuTeT paccMoTpesi BO3MOXHOCTb TOSIKOBaHMSA UNW agantaumm
CYLLIECTBYHOLMX OBLLNX MEXAYHAPOAHbLIX HOPM 6OpbObLI C HEAOBPOCOBECTHOM KOHKYpPEHLUMEN
TakuMm obpasom, 4Tobbl OQHO3HAYHO OXBATUTb UMM aKTbl HE3AKOHHOIO NMPUCBOEHUS, YTO
MOXEeT ObITb CAenaHo NyTeM Kakoro-To BapMaHTa UHTepnpeTauumn unm paclumpeHms
penctena ctatbu 10bis Mapuxckon KOHBEHLMN MO aHanornu.

Mpumepbl B cMexHbIx obnactax: O6bwmi kommeHTapui Ne 17 (2005 r.): «[paBo kaxgoro
YyenoBeka Ha 3alnTy MoparnbHbIX U MaTepuanbHbIX MHTEPECOB, BO3HUKAIOLLUX B CBS3UN C
no6bIMU HaYYHBIMW, NUTEPATYPHBIMU NN Xy40XKECTBEHHBIMU TPyAaMu, aBTOPOM KOTOPbIX OH
apnseTcs» (NyHKT 1 (¢) ctatbn 15 MexayHapogHOro nakta 06 SKOHOMUYECKMX, CoLMarnbHbIX
N KyNbTYPHbIX NpaBax).

Mpumepbl B 06nacty MHTennekTyanbHom cobctBeHHocTN: COBMECTHasa pekoMeHZauus o
HOPMAaTMBHbIX MOJIOXKEHMSIX, KAaCatoOLLMXCSl OXpaHbl 00LLEN3BECTHbIX 3HaKoB; CornacoBaHHble
3aaBneHusa JunnomaTnieckon KoHgepeHumu, npunaswen JAM n N 1996 r.
(Aunnomatnyeckas koHpepeHuna BONC no HekoTOpbIM BONPOCaM aBTOPCKOro npasa u
CMEXHbIX MpaB).

(i)  HopmamusgHbIl Mex0yHapoOHbIU O0OKyMeHm, He umerouwuli obsizamernibHolU cusibl

135. [JoKyMeHT, He nmetoLmmn obsi3aTenbHOM CUnbl (JOKYMEHT «MSIrKoro npasay) Mor Obl
pekomMeHAoBaTh rocyaapcTsamM BBECTU onpeferieHHble HOPMbl B UX HaLMOHanbHoe
3aKoHO4aTenbCTBO M Apyrue npouenypbl U NONOXeHNA agMUHUCTPATUBHOIO U HENPAaBOBOIO
Xapaktepa unm npocTo npegycmMaTpmBaTb MEXaHM3M KOOPANHALUKN OeATENbHOCTM CTPaH,
KOTOpble peLuaT NpuaepKmMBaTbCa COrnacoBaHHOro noaxona. Takowm AOKYMEHT Mor bbl UMeTb
dopMy aBTOPUTETHON peKOMeHJaLuMmn Unv JOKYMEHTa «MArkoro npasa», OCHOBaHHbIX Ha
ybeantenbHON aprymeHTaumm unm nonb3yLwmxcs MopanbHbiM asToputeToM. [Opyrue
MeXayHapoaHble opraHM3aumm npMHMManu nogobHble JOKYMEHTBI B NEPEYNCTIEHHBIX HUXE
obnacTtax, CMexHbIX co ccpepon aedatrenbHocTn Komuteta. HekoTopble M3 3TUX LOKYMEHTOB
BrnocneacTsmmu 6binn nepepaboTaHbl B AOKYMEHTbI, UMetoLLmMe oba3aTenbHyto cuny. [daxe
BcemupHasa geknapaumsa npas 4yernoBeka (B KOTOPOW COAEPXKUTCSA paL, NOMOXEHUN, UMEIOLLNX
3HavyeHue ons nonutukn B obnactn UC) 6eina nepBoHavanbHO pa3paboTaHa Kak JOKYMEHT, He
MMeLWLMIA 06s3aTenbHON cunbl. 3agayn JOKYMEHTA, HE MMELEro oba3aTenbHOM CUnbl,
(BOKyMeHTa «MSArkoro npasa») MOryT YaCTU4HO coBMagaTth C 3agavamMu NosIMTUYECKNX
aeknapauum n gpyrux dopm nNonNnTUYECcKnx obasaTenbCTB — UHa4e roBopsi, NonmMTudeckas
Jeknapauums MoXeT UMeTb Takoe e HarpasnsioLiee JeACTBUE U UrpaTh Pofib TAKOro Xe
OPWEHTMPA B MOMUTUKE, KaK U AOKYMEHT «MArKOro npasax». Mexay JOKYMEHTOM, HE MMEeoLW MM
00s13aTENBHON CUMbl, 1 APYTUMU NOAOOHBIMU OKYMEHTaMK, HAaNPUMEP, TUNOBLIMU 3aKOHaMU U
HOpMamu, cylecTBsyeT MHOro obwux 4ept. OagHako He crneayeT 3abbiBaTh M O HegocTaTKax
CYLLLECTBYHOLLUX HOPM «MSAFKOro npaBa» C TOYKMN 3peHUs apPeKkTUBHOCTU peLLeHns npobnem
HE3aKOHHOr0 NPUCBOEHNS; HEODs3aTENbHbIN XapaKkTep TakMx HOPM MOXHO paccmaTpuBaThb B
KayecTBe npobena Kak TakoBOro.

34 MyHkT 5(a): B cooTBETCTBUM C 06bIYHBIMY MpaBUIaM1 TONKOBAHUA HOPM MEXOyHapo4Horo nyGnmnyHoro npasa
kaxxgoe nonoxenue Cornawennst TPUMC cnepyeT paccMaTpmBaTh B CBETE NpegMeTa M HanpaBieHHOCTU
CornalueHusi, HaxoAsLMX OTPakeHNe, B YaCTHOCTU, B €ro Liensx 1 NpuHUmnax.
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KoHnTekct MKIP: Kak yke oTMe4anoch, HUKaKon JOKYMEHT, BbipaboTaHHbIM B pamKax
KomuteTta nnun npuHateii FeHepanbHon Accambneei, cam no cebe He MOXeT UMEeTb
obsi3atenbHon topuanyeckon cunol. KomuteT npogenan 6onbuyto paboTy no BbipaboTke
uernen v NpMHUMNOB oxpaHbl T3, BO3MOXHbIX BapMaHTOB U MEXaAHU3MOB UX OXpaHbl,
PYKOBOAALLMX NPUHLMNOB NPOBEAEHUS SKCNEPTU3bl NAaTEHTOB, Kacatowmxes T3, a Takke
PYKOBOSALLNX NPUHLMNOB obecnevyeHns JocTyna n COBMECTHOro Nnofib30BaHWS Bbirogamu B
koHTekcTe VC; Bce aTn maTepuansl MOryT 6biTb B onpedeneHHon opMe HarnpaereHbl
eHepanbHon Accambnee BOUC v gpyrum opraHam BOUC anga npuHATMS unu ogobpeHns B
KayecTBe pekomeHdaunn, He umeroLmnx obasaTenbHOM CUrbl, a Takke OCHOBbI ANs
AanbHenLwen HopMOTBOPHECKON AEATENTbHOCTH.

Mpumepsbl, NpuBoauMble B paboTe Komuteta: Bceobuwasa aeknapauuns npas YenoBeka,
Heknapauusa KOHECKO o 6rnoaTtuke n npaBax vyenoBeka, MexxayHapogHbIn Kogekc
nosegdeHnsa B obnactu cbopa n nepegaym reHetTndeckoro matepuana pacreHnn ®AO,
Heknapauus o npaBax KopeHHbIX Hapoaos, aeknapauun KOHECKO no 6rnoatuke m
KynbTypHOMY pa3Hoobpa3suto; MexayHapogHoe 06s13atenscTBo PAO No reHeTU4EeCKUM
pecypcam pacTeHuUn 1 pe3onioLmm No Takum BONpocaM, Kak npaea hepmepoB; peLLeHus
KoHdepeHumm CtopoH KBP, Bkntoyaa BoHHCKMe pykoBoasLLmME NMPUHLMMLI.

Mpumepbl B 06nacty nHTennekTyanbsHon cobctBeHHocTn: [eknapauums MaTaTya o
KyNbTYPHbIX NpaBax 1 npaBax MHTENNeKTyanbHoNn COGCTBEHHOCTM KOPEHHbIX HAPOAOB,
Tunosble NONOXEHNA HaUMOHaNbHbIX 3aKOHOB MO OXpaHe BblpaXXeHun onbknopa ot
HEe3aKOHHOro UCNoNb30BaHWs 1 OPYrMX AeACTBUN, CNOCOBHbBIX MPUYNHUTDL YyLLEepPD,
nogrotosneHHbie BONC n KOHECKO?®®.

(iv)  lMonumuyeckas pe3onoyuss, 0eknapayus uau peweHUe 8bICOK020 YPOBHS

136. OgHMM M3 BO3MOXHbIX BapMaHTOB, 00CyKaaBLUMXCst B 6onee paHHMX 4OKyMeHTaXx,
ABNAETCH pe3oniouuns, Aeknapauusa nnm COBMeCcTHasa geknapaums, NpuHATbIE HAa BbICOKOM
ypoBHe cooTBeTcTBYyOWMMN Accambnesmn BOVC. Tembl Takon geknapaumm MoryT oTpaxaTb
HbIHELUHWIA 3Tan NeperoBopoB, naywmnx B Komutete, a Takke, oT4acTh, ObITb NOCBSLLEHbI
npobenam, BbISBIIEHHbIM B paMKaxX HAaCTOALLEro aHanmaa unu B Apyrmx nccrneaoBaHnax
Komuteta. Tak, B Hel Mmorna Gbl Npu3HaBaTbCs LEHHOCTb M 3HAYMMOCTb T3 B Ka4ecTBe
«UHTEeNNeKTyanbHOM CO6CTBEHHOCTUY; MOAYEPKMBATLCA HEOOXOANMMOCTb HaZeNneHns nx
TPaAAULMOHHBIX HOCUTENEN UNN XpaHUTENen npaBaMm 1 BO3MOXHOCTSIMU MO 3aLLMTe CBOUX
WMHTEPEeCOB NpUMeEHUTENBHO K T3 1 ncnonb3oBaHuio T3 B kKa4eCcTBe OCHOBbI 4151 YCTONYMBOIO
KyNbTYPHOIO N 3KOHOMWYECKOTO Pa3BUTUS; ONPeaensiTbCA OCHOBHbIE LIENy U NPUHLMMbI
OXpaHbl; COAEpPXKaTbCsA NPU3bIB K rOCyAapcTBaM-4rieHaM akTUBHO MPUMEHATb 3TW LLenn 1
NPVHUMNbI B pamMKax UX YCUnA No YKPENMEHUIO HaLMOHANbHOM U MEXAyHApOAHOW OXpaHbl; 1
Hame4aTbCs 3a4aun Ha Byayulee, BkNovas BolpaboTKky 6onee KOHKPETHOrO AOKYMEHTa Unu
OOKyMeHTOB. Takon noaxopn He 0b6s13aTernibHO JOMKEH UCKIYaTb BO3MOXHOCTb NOCenyoLLen
pa3paboTkn MexayHapogHO-NPaBOBOro AOKYMEHTA, UMEKOLLLEro 06a3aTenbHyo cuny, nnm
oTCpo4MBaTh ero pas3paboTKy, 1 B psae CriydaeB Takme pesynbTaTtbl CIYXUnm OCHOBOW ANs
cornacoBaHus AOKYMEHTOB, UMEIOLLMX 00s3aTeNbHY0 cuny (OAHUM M3 NPUMEPOB MOXET
cnyxuTb npeobpasosaHne MexayHapogHoro obsasatensctea PAO, He MMEBLLETD
obasaTenbHyto cuny, B MexxayHapoaHbin gorosop ®AO). BeipaboTaHHble B NpoLLIOM
coBMecCTHble pekomeHaauun BOVC — Hanpumep, pekomeHaaumm B 06nactn TOBapHbIX 3HAKOB —
NMPUMEHSIIOTCSA U BbINOMHSTCSA MHOXECTBOM CTPaH M NPU3HaHbl 1 3aKpenseHbl B APYrnx
NpaBOBbIX AOKYMEHTaX.

35 3T TMNOBBIE NOMOXEHUS KacalTcs ucknounTensHo TBK.
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KoHTekct MKIP: Bo3MOXHOCTb BbIpaboTKM Takoro OKyMeHTa paccMaTpuBarnach B pamkax
o6wen auckyccmm B Komutete. OanH 13 BO3MOXHbLIX BapnaHTOB — HanpasreHve
"eHepanbHon Accambnee BONC pekomeHgaumm o NPUHATUN eto (BO3MOXKHO, COBMECTHO C
Apyrmmn opraHamm BOUC) pelueHuns o ToM, Y4TO OHa BbICTYNMUT C OOLMM NOSIUTUYECKUM
3asBneHneM, B KOTOpoM ByaeT npusHaH Nporpecc, AOCTUMHYTbIN K HACTOSILLLEMY BPEMEHW, U
onpeaeneHa noesecTtka aHs dyayuwen pabotel BOUC B aTnx obnactsax.

Mpumepbl B cMexHbIX obnactax: [deknapauna Anma-ATUHCKON MexayHapoaHoOWM
KOHbepeHLUnn No NepBMYHON MEeANKO-CaHUTapHON noMoLun; MexgyHapoaHoe
obsizatenbcTBo PAO No reHeTUYECKMM pecypcam pacTeHnin 4ns NPon3BoACTBa
NpoaoBONLCTBUA N BeAEHNS cenbekoro xo3anctea, eknapauns KOHECKO o kynbTypHOM
pa3Hoobpasun 2001 r.

Mpumepbl B 06nacty nHTennekTyanbHon cobctBeHHOCTU: Pesontounsi FeHepanbHON
Accambnen OpraHusaumm O6begmHeHHbix Hauun 60/184 no mexayHapoaHOW TOproene u
passutnio; Pesontoums 2000/7 MNogkomMmTeTa NO NOOLLPEHMIO 1 3aLLMTE NMPaB YenoBeka no
BOMPOCY O NpaBax MHTENNEKTyanbHOM COGCTBEHHOCTM 1 NpaBax Yenoseka; CoBMecTHas
pekoMeHaauns, KacarLlancs NUUEH3NN Ha UCMNONb30BaHMe TOBAPHbIX 3HakoB; [eknapauus
MaTaTya 0 KynbTypHbIX NpaBax v NpaBax UHTENNEKTyanbHOW COOCTBEHHOCTUN KOPEHHbIX
Hapo4OB.

(V) Pykosodsuwue npUHUyUnb! Uinu muroeble 3aKoHbI, rnosbilarowue Ypos8eHb
Mex0yHapoOHo20 compyoHUYyecmea

137. B npownom TUnoBble 3aKOHbl U PYKOBOASALLME NPUHLMMBI UCNONb30BarnuCh Kak
Bblpa)keHne obLLero MexayHapoaHoro noaxo4a, Anst COAeNCcTBUSE KOOPAMHALMIN pa3paboTku
HaLMOHarnbHOro 3akoHOA4ATeNbCTBA U MONUTUKN U, B YaCTHOCTU, YCTPaHeHMs NpoGenos,
noaobHbIX TEM, KOTOPbIE BbISIBNIEHbI B paMKaxX HaCTOSILLLEro aHanmaa, 6e3 NpUHATUS Kakoro-
NGB0 KOHKPETHOrO MEeXAYHaApOAHOro AOKYMeHTa. JTO MOXET COCTaBMATb OCHOBY ANS
COTPYAHUYECTBA, CONMKEHNS MO3ULUIA U B3AaMMHOTO COrflacoBaHMUS! HaLMOHANbHbIX
3aKoHOAATeNbHbIX MHALMATUB, HanpaBneHHbIX Ha oxpaHy T3, a Takke 3aknaabiBaTtb
hbyHOAMEHT ans npuHaTUsS 6onee opmarnbHbIX MeXayHapoaHbIX OKYMEHTOB M onpeaeneHms
cchepbl X NPUMEHUMOCTU, 0BecneymnBatoLLero Haanexatlee pasHoobpasme nogxogos. Ha
npakTUKe NPOBEAEHNE PasNNUNg MEXAy TUMOBbIMM 3aKOHAMW U PYKOBOASLLMMM NPUHLMNAMMU, C
O[IHOW CTOPOHbI, ¥ HOPMaMW «MATKOro NpaBay, PACCMOTPEHHbLIMM BblLLE, C APYroi, MOXeT
okasaTbCs CNoXHbIM. B psige obnacTen, umeroLwmx HenocpeacTBEHHOe OTHOLEHNE K paboTe
KomuTeTa, yxe OeACTBYHOT HEKOTOPbIE PYKOBOASALLME NPUHLMMBI, PAMOYHbLIE MOMOXEHNUS U
TUMOBbIE 3aKOHBbI.

138. B kauyecTtBe AOKYMEHTOB, HE MMeIOLWNX 06A3aTeNbHON CUIbl, CNOCOBHbLIX B MPUHLMNE
NMOMOYb OnpeaeneHnio NpaBoBbiX 0693aTeNbCTB, KOTOPbLIE AOMKHBI NpegycMaTpuBaThCs
HauUMoHanbHbIMW 3aKoHaMu, Bbin BbipaboTaH Lenbiv pag apyrux aBTOPUTETHbIX
MeXAyHapOAHbIX JOKYMEHTOB Nno oxpaHe T3 (Bkntovass AQPUKaHCKUA TUMOBOW 3aKOH 00
oXpaHe npaB MEeCTHbIX OOLUH, (hepMepPOB U CENEKLNOHEPOB U PErynMpoBaHnm OCTyna K
ononornyeckum pecypcam, npuHaTbIn B 2000 ., n TUXOOKeaHCKME perMoHanbHble paMOYHbIe
nonoXeHus B 06nacTn oxpaHbl TPAAULMNOHHBIX 3HAHWUI U BbIPAXXEHW KyNbTypbl, NPUHATLIE B
2002 r.). 31K TMNOBbIE HOPMbI, B CBOIO 0oYepeb, CTUMYNMpoBanu obcyxaeHne n aHanma
npobnembl oxpaHbl B pamkax KomuteTa. B npowwnom otmeyanoch, YTo, «XOTs 3TOT BOMPOC,
6e3 coOMHeHus, AormkeH 06CyXaaTbCs M pelwaTtbca YrneHamu KomuTeTa, onbIT B 4pyrux
obnacTtax cBMAETENLCTBYET O BO3MOXHOCTM NPUMEHEHMSI NO3TANHOro Noaxoaa, Koraa ouH
MeXaHu3M, NpegHa3HavYeHHbIN ANa POPMyNMPOBaHMSA MEXAYHapOaHbIX HOPM U COOENCTBUSA
NPUMEHEHMIO NCKOMOTO Noaxoa K OXpaHe Ha YpoBHE HaLMOHanbHbIX HOPM, CTUMYNMpyeT
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co3faHue unv NepecmoTp ApYrmx MexaHM3moB, co3faBas 60sbLLYH BEPOSTHOCTb COONoaeHNs
TpeboBaHWI 1 NoBbILWAas 3PPEKTUBHOCTb 3aKOHOAATENbCTBAY.

KoHntekct MKIP: Llenu n npuHumnbl oxpaHbl T3, BoipaboTaHHbIe B pe3ynbTate paboTbl
KomuteTta n nog ero pykosoactsom B 2005 r., LUMPOKO NPUMEHSIIOTCH B KavyecTBe
pekoMeHAaTesbHbIX HOpM B 06nacTn oxpaHbl Npy pa3paboTke pernoHarbHbIX AOKYMEHTOB U
MeXayHapoaHbIX npoueayp v B xoAe pa3paboTkn HauMOHarbHOro 3akoHogaTenbCcTBa U HOpM
perynupoBaHus. HefaBHO pasnuyHble BepcUn, anbTepHaTMBLI M BapuaHTbl, coaepXallmnecs
B NpoekTax ctaten o6 oxpaHe T3, cTMMynupoBanu NpUHATUE perMoHanbHbIX JOKYMEHTOB U
paboTy No BbipaboTKe HaUMOHANbHOIo 3aKkoHoA4ATeNbCTBA U MONUTUKA. XOTS B UX HbIHELLHEWN
dopme OHM HE NPUHMMANNChb U He 0406PSNNCE, OHU MOTYT CIYXXUTb UCTOYHUKOM
coaepXaHus npu BblpaboTke Nobbix PYKOBOASALLMX NOSNTOXKEHWUIA, TUMNOBbLIX 3aKOHOB U APYrnx
«UHCTPYMEHTOBY». PaHee KoMUTET OTKNOHWI NpeasioKeHne 0 nogroToBke TUMNOBbIX
HOPMAaTMBHbIX MOMOXEHUN, KaCatoLWNXCsi MEXaHU3MOB PaCKpbITUA NAaTEHTHON MHopMaL MK,
KacaroLlencs reHeTudecknx pecypcos n T3.

Mpymepbl B cMeXHbIX obnacTtsix: oOGpoBoNnbHbIE MeToauYeckne pekomeHgaumm Akwe Kon
MO NPOBEAEHMIO OLEHKM KyNbTYPHbIX, 9KONOrMYECKMX U coumanbHbIX NOCNeacTBU
pasnnyHbIX MeponpuaTuA, BOHHCKME pykoBoAsALLME NPUHLMNBI N0 06ecnevyeHunto JocTyna K
reHeTU4YEeCKNM pecypcam 1 COBMECTHOIO MCMNOJIb30BaHUS Ha CnpaBedsIMBON U paBHOW OCHOBE
BbIrog, OT UX NpuMeHeHus, MexagyHapogHbin kogekc nosegeHna PAO B obnactm
pacnpocTpaHeHusi U UCNonb3oBaHusA nectuumaos, Kogekc noseaerHns KOHMOO B obnactu
Bblopocoe MO B okpyxatowlyto cpeay, lNpaktnyeckne pekomeHgauum AdppukaHckoro Corosa
Nno KOOPANHUPOBAHHOMY NMPUMEHEHMIO NoNoXeHUn Haronckoro npoTtokona B Adpuke.

Mpumepbl B 06n1acTh MHTENNEKTyanbHOM cobcTBeHHOCTHN: TunoBon 3akoH TyHuca, TunoBble
HOPMbI 415 pa3paboTkM HaLMOHamNbHbIX 3aKOHOB MO OXpaHe BblpaXkeHn onbkriopa ot
HEe3aKOHHOro UCMONb30BaHUA U APYINX OENCTBUIA, CMOCOBHBIX NPUYNHUTD yLLepo,
noarotoBneHHbie BONC n KOHECKO, TuxookeaHckne permoHarnbHble paMoYvHble NONoXKeHUs
B 06nacTu oxpaHbl TPaAMLMOHHbBIX 3HAaHUIN U BblpaXXeHW KynbTypbl, PykoBoadLme npuHumnbI
O3CP B obnactu nuueH3npoBaHusi 30bpeTeHni B 0611acTy reHeTUKNn.

(vi) KoopduHauyus pabomsl 1o cosepwieHcmeo8aHuUo HayUuoHaibHo20
3aKoHoOamesibcmea

139. B HacTosilLee BpeMs MHOTMe CTpaHbl pa3pabaTbiBaloT HOBLIE 3aKOHbI U PErflamMeHTbl B
obnactu oxpaHbl T3 (KoTopble B psifie cryvyaeB Takke KacatoTcs oxpaHbl TBK/donbknopa)®®.
OHu 325815 0 CepPbEe3HON 3aMHTEPECOBAHHOCTM B NOMy4YeHun nHPopMaLnm o0 peLLeHusix,
NpYHMMaeMblX B 3Ton obnactu gpyrumm NnpaBMTeNbCTBaMU U permoHarnbHbIMYM OpraHamu, a
Takke UX onblTe peanu3auun Mep Takoro poga. Takas 3anHTepecoBaHHOCTb CBSi3aHa C UX
cTpemneHmem obecneuntb NPMMEHEHNE «NepeaoBLIX METOO0BY, a Takke obecneunBaTtb
COrnacoBaHHOCTb Pa3NUYHbIX HALMOHAamNbHbIX 3aKOHOB, BBMAY HEOOXOAMMOCTW Haanexawero
B3aMMOAENCTBUSA pasfmyHbIX HaLMOHanNbHbIX NpaBoBbIX cuctem. OgHUM M3 CNeACTBUN
pa3paboTkun gaxe npeaBapuUTeNbHbIX MeXOYHapOAHbBIX MaTepPUanoB, NOCBSLLEHHbIX
0COBEHHOCTAM OXpaHbl M KOHTEKCTY PerynupoBaHns B KOTOPOM OHa OCYLLIECTBISAETCS, MOXET
ObITb CTUMYNNPOBAHNE N NOAAEPKKA TAKON KOOPAMHALUN HALMOHAMbHbBIX U PErMOHanbHbIX
WHULMATUB B TEX Cry4vasx, Koraa K 3ToMy CTPEMSATCH COOTBETCTBYIOLLNE NPaBUTENbCTBA.
HedopmanbHblie 0T3biBbl 1 YBENUYEHNE YMcna Npocbb 06 okasaHum nogaepxku B obnactu
00yyeHns1 KaapoB YKa3bIBaKOT HA TO, YTO MHOTME NpaBUTENbCTBA onpeaenunu pa3paboTky

36 basa WIPO Lex, pa3smelleHHast no agpecy: https://www.wipo.int/wipolex/en/ — aTo MexayHapoaHas 6asa AaHHbIX,
KOTOpasi MOXET UCMOMb30BaThCS 4118 NMOMCKA HaLMOHarbHbIX 3aKOHOB Y PEMMOHATbHbLIX JOKYMEHTOB,
pa3paboTaHHbIx Anst oxpaHbl T3 (1 TBK).
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HaLMoHarnbHOM cncTemMbl oxpaHbl T3 B ka4eCcTBe OOHOIO U3 CBOMX NPUOPUTETOB, HO YTO Npu
9TOM OHU CTPEMSITCS BblpaboTaTb COrnacoBaHHbIA NoAXo4, NO3BONSALWNIA UM 06MeHMBaTLCS
OMbITOM B OpraHM3oBaHHbIX hopmax, obecneunBas pasyMHy COrnacoBaHHOCTb U UCKIOYas
BEPOATHOCTb MPUMEHEHUSI NpOTUBOpEeYaLLmnx Apyr apyry noaxonos. OaHUM U3 CpeacTs
aKTUBM3aLMM Takor paboTbl MOXET CMYXXUTb TOT UIN UHOW JOKYMEHT, HE UMEHOLLIMIA
obsi3aTenbHol cunbl. [laxke LOKYMEHTbI, ONucCbiBatoLLe HOPMbl HALMOHANbHOro
3aKoHO4ATenbCTBa U ApYrne CBsi3aHHblE C HUMK TEKCTbl B 0606LLeHHOM Buae, 6yay4ym no
CYLLIECTBY OCHOBaHbI Ha BHYTPEHHUX 3aKOHaX, MOTYT UrpaTb Porlb «MArKOro npaBa» Ha
MeXAyHapoaHOM YPOBHE, CNOCOOCTBYS NOBbILLEHWUIO COMacoBaHHOCTM U COBMECTUMOCTU
HaLMOHarbHbIX 3aKOHOB M YKpenseHuto obLien 6asbl KONMekTMBHOM OXpaHbl Ha
MeXayHapoaHOM YPOBHE.

KoHTekcT MKI'P: PasnuyHble Bepcun, anbTepHaTuBbl U BapuaHTbl 4ENCTBUN,
npegycMOTPEHHbIE B MPOEKTaxX CTaTen No BONpocam oxpaHbl T3, B 3HAYMTENBHOW CTEMNEHN
NpeAcTaBnaoT cobON KOHLEHTPUPOBAHHOE OTpaeHne hakTUYEeCKOM NPaKTUKM rocyaapcTs-
UIIEHOB NO BblpaboTke 3aKoHOOAaTENLCTBA 06 OXpaHe pas3nnYHbIX acnekToB T3 € MOMOLLbIO
cuctembl IC n mexaHn3moB, cBA3aHHbIX ¢ VIC; cooTBeTCTBYOLME JOKYMEHTLI COAepXaT
o6LWwmpHble cBeaeHnst 06 NCTOYHMKAX 3aKOHOB rocyaapcTB-yneHoB. OGCTOATENbHLIV aHanm3
peanusauum rocyaapcreamMm-4neHamMmm 3TUxX NPUHLUNOB U Lienen npeacraBreH B AOKYMEHTE
WIPO/GRTKF/IC/9/INF/5 (oxpaHa TpaguuMOHHbIX 3HaHuK). [pyrne matepuansl,
noAaroToBneHHble Ana KomuTeTta, BKNIOYAKOT KpaTKUA CONOCTaBUTENbHbIN aHanma
3aKoHo4aTenbCTBa sui generis B 06nactu oxpaHbl TPaAULMNOHHBLIX BbIP@XXEHUIA KyNbTypbl
(WIPO/GRTKF/IC/5/INF/3), kpaTkuin conocTaBUTENbHLIN aHamNmM3 CyLLECTBYHOLLMX
HaUWOHaIbHbIX MEP M 3aKOHOB SUi generis B 06nacTu oxpaHbl TPaaNLMOHHBIX 3HAHWI
(WIPO/GRTKF/IC/5/INF/4) n BOnpOCHMKM NO BonpocaM oxpaHbl honbkrnopa/TBK n T3.

Mpumepbl B cMeXHbIX obnacTtsx: HaumoHanbHblie goknaabl B pamkax KBP
(http://www.biodiv.org/reports/list.aspx); 3akKoHbl U peKOMeHOaLUNKN, KacatoLMecs 3TUYECKNX
HopM, MobanbHas aTudeckas obcepsatopua KOHECKO.

Mpumepsbl B 06nactu nHtennektyanbHon cobcteeHHoCTN: OB30p NpakTUKM, KacatoLencs
n3obpeteHnin B obnactu buotexHonornm (gokymeHT WIPO/GRTKF/IC/1/6).

(vii) KoopduHauusi u compydHu4Yecmaeo 8 obsiacmu peanu3ayuu uHUyuamue ro
yKperneHuUo nomeHyuana u npakmuyeckux uHuyuamus

140. AHanua npo6enoB OOMKEH OXBaTblBaTb «NPaBOBbIE U ApYrye BO3MOXHbIE BapuaHTbl».
MockonbKky adhdhekTnBHaa oxpaHa T3 TpebyeT NPUHATUS LLenoro paaa Mep no YKpenneHuto
noTeHumana u npakTnyecknux mep no obecneyeHnto peanmsaunm NpaBoBbIX MEP NN B
AONOMHEHNE K HUM, NOSMHbIA aHanu3 Npobenos, kKak NpeacTaBnaeTcs, AomKeH 6bin 6bl JaBaTb
OLleHKY HEOBX04MMOCTU MEXOYHaPOAHbIX MepP NoO KOOpAUHALMKM, COBMECTHOMY Y
NPaKTUY4ECKOMY OCYLLLECTBNEHUIO TaKNUX Mep YKpenneHnsa noteHumana u npakTuyeckux mep
(ecnu TakoBas cyuiecTByeT). Bo3aMOXHbIE MepbI MO YKPENNEHUIO NOTEHUMana 1 npakTnyeckue
Mepbl MOXHO 6bINo Obl NoApPa3nennTb Ha CreayoLwme KaTeropumn:

YkpenneHue nomeHyuana u nod2omoska codepxxamersibHbiXx Mamepuasnos 0rsi
8bIpabomkKu npasosbIX HOPM U MOAUMUKU

141. AktuBu3MpoBaHa paboTa no paspaboTke maTtepuanos, NPU3BaHHbIX OKa3biBaTb
OVPEKTUBHbBIM CTPYKTypaM, y4acTHMKaM NeperoBopoB 1 3aKoHoL4aTeNbHbLIM OpraHamMm nomMoLLb B
YyCTpPaHEeHUU BbISIBMEHHLIX NPOobenoB, BKIoYas:
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- MaTepwuanbl 4ns pa3paboTky 3akoHoAaTeNbCTBA U NOMUTUKA, BKIOYasi TUNOBbLIE
HOPMAaTUBHbIE MNONOXeHUs!, 6a3bl AaHHbIX 3aKOHOB Y MHCTPYMEHTOB
perynupoBaHus, a Takke aHanu3 BO3MOXHbIX BApPUAHTOB peryrnMpoBaHus 1
NpaBOBbIX MEXaHW3MOB A51si NOAAEPXKKM NPOLLECCOB BbIpabOTKN MONUTUKMN U
3aKoHO4ATEeNbCTBA;

- aHanus npaBOBbIX BONPOCOB, TakuMx, Kak 3akoHoO4AaTeNbCTBO U NpakTuka B obnactu
UC, nmetoLwne oTHoLLEHME K BONpOocaM oxpaHbl T3; NpusHaHne Hopm
TpagMLMOHHOro npasa 1 obblvaeB Anga gopmmpoBaHusa 6asbl cnpaBOYHOM
NHopMaLMmM AN HOPMOTBOPYECKUX U ANPEKTUBHBIX OPraHoB;

- 0630p BO3MOXHbIX MOAXOO0B K OpraHmn3auunn Haanexalmnx KOHCyHbTaLlMVI C
06LLI,VIHaMVI npu paspaGOTKe BapunaHToOB OENCTBURN, NONMNTUKN U 3aKOHOOATENbCTBA.

YkpenineHue nomeHyuana Hocumenel T3 Ha npakmu4yecKom ypoeHe

142. Beuay obuiero noHMMaHus Toro dakra, YTo HUKaKOW NMpaBOBON JOKYMEHT U CBOS,
npaBoBbIX HOPM, OyAb TO CyLLECTBYOLMIA UK NNaHUPyeMbli, He obecneunT yaoBneTBOpeHns
notpebHocTen Hocutenen T3, ecnu um He ByayT npegocTaBneHbl HEOH6X0aUMbIE BO3MOXHOCTU
N pecypchbl, NO3BONAOLLME UM NPUMEHATL COOTBETCTBYIOLLME NPUHLMMBLI HA NPakTUKe,
npogokanacek paboTta Hag maTepuanamu, NPU3BaHHbBIMW OKa3bliBaTb NOAOEPXKKY HOCUTENSM
T3, Bknovas:

- obGpasubl 1 6a3bl AaHHbIX NMPOTOKOMOB, NMULUEH3MOHHbIX JOFOBOPOB U COrnalleHui,
perynupyroLmx aoctyn k T3, ons Mcnonb3oBaHus 06LLMHAMM, NPU3BaHHbIE
pacLINPUTL BO3MOXHOCTU HocuTenen T3 no noaroToBke NPOTOKONOB,
NULEH3MOHHBIX U UHBIX COrmnalleHni, perynmpyoLwmx gocTtyn K ux T3;

- oKkasaHue obLIMHaM NoaaepXKu B onpeaeneHn 1 oTCTamBaHUM UX MHTEPECOB B
npouecce AoKyMeHTMpoBaHus T3%;

- 06pa3supbl, 6a3bl AaHHbLIX U PYKOBOACTBA, KacatoLMecs paBHONPAaBHOIO
COBMECTHOrO MOMb30BaHNA BbIro4aMu OT UCMOMb30BaHNA T3 1 CBA3AHHbBIX C HUMU
reHeTn4yeckmx pecypcos®; n

- I/IH(*)OpMaLl,I/IOHHbIe MaTtepuarsbl, TeEMaTu4eckme nccrnegoBaHnda n Mmatepuanbl
npaBoOBOro aHanmaa no Taknum Bonpocam, Kak npmHaHme HopmMm TpagnumnoHHOro
npaea, y4dmnTbiBaoWKMe 3anpochbl n I'IOTpe6HOCTVI OOLLMH, ABMSAIOLNXCHA HOCUTENAMM
T3.

Cos0aHue y4ypexoeHul u ebipabomka Onsi HUX COOmMeemcmaywux pekomeHdayuu

143. B agpec HaumoHanbHbIX HAaY4YHbIX N Y4EOHbIX YYpexXaeHnin u pyrux OpraHoB, Takmx, Kak
naTeHTHble BEAOMCTBA, HEPELKO 3BYyYaT NPU3bIiBbl UTPaTb aKTUBHYIO POSb B YCTPAHEHWM
npo6enoB NpakTU4eCcKoro xapakrepa B oxpaHe T3 B MHTepecax Hocutenen T3. B cBA3N C 9TUM
npogomkanack paboTta no co3gaHuo NPaKTUYECKNX NOCOBUI OIS TaKnX yYpeXxaeHnin n
OpraHoB, BKIIOYasi:

37 Cm., Hanpumep, ny6nuvkaumio BOUC «[lokymeHTUpoBaHWe TpaauLMOHHLIX 3HaHU — MeToauyeckoe nocobure»,
2017 r., pa3meLLeHHyto no agpecy: https://www.wipo.int/edocs/pubdocs/ru/wipo_pub 1049.pdf.

38 Ewe oamH npumep: nyénukaums BONC «PykoBoAcTBO Mo Bonpocam UHTeNeKTyansHon Co6CTBEHHOCTU B
CornalleHusix o 4oCTyne n COBMECTHOM MONb30BaHWKM Beirogamun», 2018 r., pa3meLleHHbIn Mo aapecy:
https://www.wipo.int/edocs/pubdocs/ru/wipo_pub_1048.pdf.
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- TMNOBbIE MNPOTOKOSbI, PEKOMEHAYEMbIE PEFNAMEHTbI U ONUCaHWs NepeaoBbIX
MeToA0B paboTbl ANA yYpeXAeHUn, oTBeYatoLwmnx 3a cbop nunm coxpaHeHme
Konnekumn T3, Takux, kak My3eun, aTHorpaduieckme yupexneHusl, HaunoHasnbHble
opraHbl, Hay4Hble 1 y4ebHble 3aBeAEHNS;

- pyKoBOACTBa N pekoMmeHaauunn no Bonpocam 3KCNnepTudbl NaTeHTOB, CBA3aHHbLIX C T3;

- PEeKoMeHOaUMU OTHOCUTENBHO Mep, NO3BONSIOWMNX 06LLMHAM onpeaensaTb U
oTCcTamBaTb MHTEPECHI NPU AOKYMEHTUpOBaHMM T3, B TOM Yncne B oopme
pa3paboTky CnpaBOYHbIX MaTepuanoB No 4OKyMeHTMpoBaHuio T3;

- CTaHgapTbl B obnacTtn gokymeHTMpoBaHusa T3, Bknodast Mepbl, obecneynsatoime
AOKYMEHTMPOBAHME HEe TOMbKO camux T3, HO 1 YepT MAEHTUYHOCTM M 3aNpOCOB
HocuTenen T3; n

- 1CCreaoBaHusi No BONpocam MOMUTUKK M NPaBOBbIM BOMpocaMm, TaknMm, Kak
MeXaHW3Mbl PacKpbITUsi NATEHTHON MHOPMaLMK U CTaHOapTbl B 06nacTn 6noaTukuy,
nMeroLLme oTHoleHune K T3.

MexyyupexxdeH4yeckoe compydHU4Yecmeso u KoopduHauyus Oelicmeauli 8 paMKkax cucmembi
OOH

144, KoopauHaums OencTBUA U COTPYAHNYECTBO B peanusaumm Ha MexgyHapogHOM ypoBHeE
MHULMATMB B 06nacTu ykpenneHns noteHumana n npakTuiyecknx mep notpebyet npumepHo
TaKOro XXe MeXy4pexxaeH4eckoro CoTpyaHU4eCcTBa, KoopaMHauumn enctemi n oobmeHa
TexHn4eckon nHcopmaumnen n gpyrumm matepmanamu, kotopsle BOMC ocylwectensiet Bo
B3aNMOLENCTBM C OPYIMMU MEXOYHAPOAHbIMU yupexaeHuamu, Takumm kak KBP, ®AO, LleHTp
KOra, KOHKTAL, KOHET, OHECKO n BO3, a takke HINO n apyrumm mexxgyHapoaHbIMu
opraHusauusamMmun, 3aHuMmarwmnumMmca T3 1 CMeXHbIMU BOMPOCaMMm.

lNosbiweHue ocgedomneHHOCMU WuUpoKoU rnybnuku u eedeHue coomeemcemeayrouwieli
pasbsicHUMersnbHol pabomai

145. OgHWM U3 SIBHbIX NPo6EenoB SBNsSieTCs cepbe3Hblil A4ePULMT MHPOPMUPOBAHHOCTM
LLUIMPOKOKN NYGINKM N MeXOYHAPOAHbIX AUPEKTUBHBIX OPraHoB, NpeacTaBuTeneit 4enoBbix
KPYroB 1 opraHu3aumii rpaxkaaHckoro obLwecTea 1 NnoHMMaHus UMu ocobeHHocTen T3, cuctem
T3 1 X KyNbTYPHOrO M UHTENNEKTYyanbHOro KOHTEKCTa. YCcTpaHeHue 3Toro npobena
npegnonaraeTt peanusaumio Takux MHALMATUB, Kak:

TemaTuyeckme uccregoBaHnst, aHanua n 6puduHry;

- MWCCUM NO YCTaHOBMEHUIO DAKTOB M KOHCYNbTaLWiA;

- npocBeTUTenbckas n ydebHas AenaTenbHOCTb;

- obcnenoBaHus HaUMOHAaNbHOM NPaKTUKM U OMbITa; U

- 06wuin 0630p BapMaHTOB NPaABOBOIO U aAMUHUCTPATUBHOIO peryriMpoBaHus.

(b)  FOpuduyeckue U UHbIe B03MOXHbIE 8apuaHmbl deticmeull Ha pe2uoHaIbHOM YPO8HE

146. HekoTopble Mepbl N0 YCTpaHeHWIo BbisIBIEeHHbIX Npo6ernoB LenecoobpasHee BCero
OCYLLECTBMSATb HA PErVOHaNbHOM UK CyBperMoHanbLHOM YPOBHE, YTO 0BYCrOBMNEHO
npenMyLecTBaMm BbipaboTky 0BLLNX HOPM, YUPEXOEHUIA U NPAKTUYECKUX MEP, OTPaKatoLLMX
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obLMe UM YaCTUYHO CXOXME NPaBOBbIE KYNbTYpbl U CUCTEMbI TPAAULMOHHBIX 3HaHUA. Kpome
TOro, P PervoHanbHbIX OpraHn3aLUuii YXKe UrpatoT akKTUBHYIO POrib Kak B pa3paboTke HOBbIX
NpaBOBbIX AOKYMEHTOB, TaK U B HapaLlMBaHUKN NOTEHLMana Ha NpakTM4eckoM ypoBHE B
NHTepecax ykpenneHust oxpaHbl T3. MHorve 13 BblLlenepeuncneHHblX MexayHapoaHbIX Mep
MOXXHO CTOSb e 3P(PEKTUBHO OCYLLIECTBMATb HA PErnMoHanbLHOM ypoBHe. Heckonbko
NPUMEpPOB TaKOro OCYLLECTBIIEHUSI codepXKaTcs B NpUBEAEHHOM BbilLe 0630pe
MeXayHapoaHbIX Mep. Bo3amoxHble Mepbl MOXHO NoapasnenvTh Ha criegytowme obne
KaTeropuu:

- MpaBoOBble AOKYMEHTbI, 3aKro4Yaemble Ha pernoHanbHOM, CybpernoHanbLHoOM 1
[ABYCTOPOHHEM YPOBHSIX, BKIOYasi Kak crneumarnbHble MHCTPYMEHTbI, Tak U HOPMb,
OCHOBaHHbIE Ha CyLLeCTBYHOLLEM 3akoHoAAaTeNbCTBA Mo Bonpocam UC;

- nonntnyveckune geknapauunn nnun geknapauum nosiInTM4eckoro ypoBHA, npuHMMaemble
Ha permoHanbHOM, Cy6peFI/IOHaJ'IbHOM nnn 0ByCTOPOHHEM YPOBHAX;

- TUNOBbIE 3aKOHbI U ApYyrMe opMbl 3aKOHOAATENbHbIX PEKOMEHAALMNA, NPUHUMaeMble
Ha permoHasnibHOM YPOBHE;

- TMNOBbIE NPOTOKOJIbI, PYKOBOACTBA U pekoMeHAauuy no NpuMeHeHno nepeoBbIxX
MeToAoB paboTbl, NPYHUMaeMble Ha pernoHanbHOM U cyGperMoHanbHOM YPOBHSIX;

- pervoHanbHble, cybpernoHarnbHble U ABYCTOPOHHUE MHULMATMBLI U NPOrpammbl,
npu3BaHHble NoAAEPXKNBATL YCUIUS NO YKPensieHnto noteHumana obwmH B obnactu
T3.

(c)  FOpuduyeckue U UHble B03MOXHbIE 8apuaHmbl deticmeull Ha HaUyUOHa/lbHOM YPO8HE

147. MHorue rocygapcTtBa, a Takke obLMHbI, CyLLeCTBYOLME B 3TUX rOCyAapCTBaXx,
npeanpYHUMatOT KOHKPETHbIE UHMLMATKBBI NO pa3paboTke 1 peanusalmmn NpaBoBbIX U APYrnX
BO3MOXHbIX BapMaHTOB yCTpaHeHus1 NpobenoB B 06nacTu npaBoBon oxpaHbl T3. B pamkax
HacTosLWero aHanm3a npobenoB He CTaBUTCS 3agava AaTb MOMHbIN 0630p TakMX MHUMLMATUB, HO
BKpaTLLe MX MOXHO OXapakTepunsoBaTb crneaytowwmm obpaszom: OgHaKo CxeMaTuyeckn mx
MO>HO OXapaKkTepu3oBaThb CriegyroLmmMm obpasom:

- 3akoHopaTernbCcTBO B obnactun oxpaHbl T3, BKtoYas JOKYMEHTbI Sui generis u
aganTauuio UM NnepecMoTp HOPM CyLLIECTBYIOLLEro 3akoHoAaTernbCcTBa no Bonpocam
nGc;

— OCHOBbI MONTUTUKN N aAMUHUCTPATUBHbIE MEXaHU3MbI coaencTeus pacnpocTpaHeHUo
N OXpaHe T3, B TOM 4YmnCre B Takux KOHKPEeTHbIX obnacTax, kak MmeguumHa n
30paBooxXpaHeHne, oxXxpaHa Opr)KaI'OLLI,eﬂ cpenbl n cenbcKkoe X035IMCTBO;

- TUNOBblE NPOTOKOSbI, PYKOBOASLLME MPUHLMIMBLI U peKOMeHOaUNn OTHOCUTENBHO
nepeaoBoOn NPakTUKK, NPUHATbLIE MO0 HaUMOHanNbHbIE OpraHamu, NM6o apyrumu
yupexgeHuamu;

- HauuWoHarbHble MHMLMATUBLI U NporpamMmMebl, obecneynBatoLne ykpenneHue
noTeHuunana obLmH no Bonpocam oxpaHbl T3.

[Mpunoxenue Il cnepyeT]
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[aHHasa Tabnuua cooTBETCTBYET BOMpPOCaM, YKa3aHHbIM B nognyHkTax (a)-(d) pewweHus, NpuHATOro Ha ABeHaauaTon ceccum
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COOEPXAHWE MPUITOXEHNA

PE3IOME TABJIMLbI

LOENCTBYIOLWME MEPbI

MNPOBE/bI, CYWWECTBYHOWWME HA MEXOYHAPOOHOM YPOBHE

COOBPAXEHWNA, KACAOWNMECA OMNPEAENEHNA LLIENNIECOOBPA3HOCTWN YCTPAHEHUA 3TUX NMPOBENOB

BAPWAHTbI JEMCTBWNM MO YCTPAHEHWIO NIOBLIX BLIABNEHHbLIX MPOBENOB, KOTOPLIE YXE CYWECTBYIOT U MOIYT
BblTb PASPABOTAHbI

OO W
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|. PESIOME TABJIMLbI

AcneKTbl OXpaHbl
T3

(a) AencTBylowmne mepbl

(b) BbisiBNneHHbIe npobenbl

(c) n (d) CoobpaxxeHnsa n BapmaHTbl JENCTBUN

Llenn n npuHumnel
oxpaHbl NC
NPUMEHNTENBHO K T3

CywecTsytowine
AOKYMEHTbI
MeXa4yHapo4HOro
ny6nn4yHoro npaea (He
cesazaHHoro ¢ MC),
NOCBSLLEHHbIe NpaBam
KOPEHHbIX Hapo4oB,
oXpaHe OKpyxatoLLen
cpeabl (BkNtovas
buopasHoobpasune un
reHeTU4eCcKne pecypchbl) n
CenbCKOMY XO3SNCTBY.

ABTOpPUTETHOE 3asiBNIEHNE O PONnn
3aKoHoOaTenbCTBa U Mep
perynupoBaHus B obnactn IC B
pelueHnn npobnem obLecTBEHHOM
NONUTUKN, Kacarowmxea T3.
Llenamun Takoro 3asBneHs moryT
ObITb:

- NpU3HaHMe ueHHOCTK cuctem T3
N yKpenneHne yBaxeHus K HUM;

- MPUHSATME Mep, OTBEYAIOLLNX
pearnbHbIM HyxXgam Hocutenen T3;
- oxpaHa T3 OT He3aKOHHOro
NPUCBOEHUA 1 Apyrnx oopm
HegoOpPOCOBECTHOIO
HecnpaBeanMBOro UCMNosb30BaHUS;
- nogaepxka cuctem T3 n
paclinmpeHune npas u
BO3MOXHOCTEN HocuTtenen T3;

- cogencTBme crnpaBeanMBomMy
pacnpeaeneHnto Bbirog

OT ucnosb3oBaHuda T3;

- noowipeHne ncnonb3osaHna T3 B
NMHTepecax 3J0POBOro pa3BuUTUS;

MexayHapoaHbli 4OroBop UNwn Aeknapaums,
npegycmaTtpusatowme obme npuHUMnbl oxpaHbl T3
B pamkax cuctemol NIC, B KOTOPbIX:

- BbIpaXXatoTCH Lenn oxXpaHbl;

- n3nararTcsi O0LLME NPUHLMMBLI OXPaHbl.

CoobpaxeHus:

- pOnb NpPaBOBbIX AOKYMEHTOB, YyCTaHABMMBAOLLMX
NMNepaTMBHbIE U OUCNO3NTUBHbBIE HOPMbI;

- IpoBeAEeHME pasNUYnsa Mexay nNpaBoBbIMU U
aAMWHUCTPaTUBHBIMK acnektamu npobnem;
COrnacoBaHHbIN MEeXAYHapO4HbIN NOAX0A, a He
oTAernbHble HaUMOHarnbHbIe UHNLMATUBBI;
npenmyLLiecTBa BblpaboTkn 6oriee NPoYHbIX OCHOB
NONUTUKN N OBLLMX COrNacoBaHHbIX MPUHLMNOB
Oyaywien paboTbl B 0611acT NpaBoOBOK OXPaHbl;
HeobXoaNMOCTb peLleHnsi BOMPOCOB NO3UTUBHOM U
3alLNTHON OXpaHbl;

peLLeHne Taknux BOMpocoB, Kak obecneyeHne
npeaBapuUTENbHOrO MHPOPMUPOBAHHOIO Cornacus
1 COBMECTHOIO NOJSIb30BaHWs BbIrO4aMMW.

Onpegenenue
OXPaHOCMNOCOOHbIX
T3

T3, asnatoLimecs
npegMeTom
CyLLIeCTBYHOLLMNX
NpaBOBbIX AOKYMEHTOB,

Pabouyee onpegenenmne T3:

- - B LeNowm;

- - B KQYeCTBE KOHKPETHOro
06beKTa NpaBon OXpaHbl.

lMpaBoBoe onpegeneHne T3, umetoee

oba3aTenbHylo cuny:

- - MpaBOBas ONpPeAeneHHOCTb N ICHOCTb, HO,
BO3MOXHO, HEMOJTHOE OTPaXKEHWNE BCEro
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AcneKTbl oXpaHbl
T3

(a) Oencreyrowme mepbl

(b) BbisiBNeHHble npobenbl

(c) n (d) CoobpaxeHnsa n BapmaHTbl 4ENCTBUN

He oTHocsLMXCs K cdhepe
NC, 6e3 nx To4Horo
NpaBoOBOro onpeaeneHns

Pa6oyee onpeaenexune
MKI'P

YToYyHeHne OOLLIMHHBIX OCHOBaHWI
npae 1 NPaBoOMOYUNN

pa3Hoobpasus T3 U cMCTEM 3HAHUK, a Takke
OoOLLMH, saBnsoWmMXca HocuTenamn T3;

- - YBSI3@aHO C BONpocom 06 o6beme oxpaHbl 1
cocTtaBse 6eHeduLmnapos.

CornacoBaHHasi MexayHapoaHasi XxapaKktepucTtuka
T3, He nvetoLwwasa oba3aTensHON LPUANYECKON CUTTLI:
- - 66nbLIasn onpeneneHHoCcTb, bonee NpoYHas
OCHOBa Ans paboThl;

- 6e3 npegpelueHns 6onee rnyookMx NpaBOBbIX U
NONUTUYECKNX BONPOCOB.

[No3uTuBHaA
naTeHTHasi oxpaHa

CywecTBytowias
naTeHTHas cucTema,
BKMOYasi ctaHaapThbl U
npovenypesl,
npeayCcMOTPEHHbIE
Cornawenunem TPUMC un
PCT

OxpaHa 3HaKoB,
CUMBOJIOB U
HaVMeHOBaHUN,
cBsi3aHHbIX ¢ T3 1
cuctemamm T3

OTcyTcTBME NpsAMON oxpaHbl: (i)
KONMMNEKTUBHbIX, HaKanmmMeaembix
KYMYNSATUBHbIX U NepeaaBaeMbIxX
13 NokoneHus B nokonexHve T3 Kak
TaKoBbIX;

(i) KONNEKTUBHBIX, KYMYIATUBHbIX U
MEXMOKONEHYEeCKNUX MHHOBaLU
KaK makosbix;

(ii) cuctem T3 kak makosbix (B
OTNNYME OT KOHKPETHbIX
WHHOBALWN B pamkax cuctem T3 n
CpPeAcCTB YAOCTOBEPEHUS
NOANMMHHOCTU U OXPaHbl
OTNNYUTENbHBIX 0603HaYEeHNI 1
penyTaumm).

MepecmoTp unu agantaums KpUTEPUEB U CTAHAAPTOB

naTeHTocnocobHOCTN Ans yyeTa notpebHocTen

cucteM T3 1 KONNEKTUBHbIX MHTEPECOB:

- Ha MeXOyHapoOHOM YpOBHE: A1 BbIpaboTkM

cornacoBaHHOro nogxoga, u/nnm

- Ha HauWoHanbHOM/pernoHanbHOM ypoBHE — 415
COXpaHeHUst HeobBXOANMOW TMOKOCTMW.

YcTaHoBnNeHe oxpaHbl sui generis (CM. HUxXe)

Mpu3HaHme Toro, 4To, NOCKONbKY MHOrMe T3 BbIXOAAT
3a paMKn NaTEHTHOW CUCTEMBI, Obifo Gbl, BO3MOXHO,
npaBunbHeN pellaTb BOMPOCHI, KacarLMecs CUCTEM
MHHOBAaLMIN, OCHOBaHHbIX Ha T3, oTAenbHO

N300peTeHus,
OCHOBaHHble Ha T3

OTcyTCTBME NPUHATON
MeXayHapoaHOW HOPMb,

OTcyTCcTBME NPUHATON
MeXAyHapoaHOW HOPMb,

BBeageHne mexaHnM3MoB pacKkpbITUS MHGOpMaLMn O
T3:
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AcneKTbl oXpaHbl
T3

(a) Oencreyrowme mepbl

(b) BbisiBNeHHble npobenbl

(c) n (d) CoobpaxeHnsa n BapmaHTbl 4ENCTBUN

KacatoLenca KOHKpETHOro
MexaHn3ma packpbITUS
nHpopmaumm 0 T3 n
CBSI3aHHbIX C HUMMU
reHeTM4eCcKMx pecypcax:

KacaroLlencsa KOHKpeTHOro
MeXaHn3ma packpbITUS
nHpopmaumm o T3 1 cBsA3aHHbIX C
HUMMW rEHETUYECKUX pecypcax:

- Heckonbko npeanoxeHun (KbBP,
BTO, BOUC)

- Ha MEeXAyHapOAHOM YpOBHE: AN BbipaboTku

corrnacoBaHHoOro noaxoga, uvnu

- Ha HauWoHanbHOM/pernoHanbLHOM ypPoBHE — OIS
COXpaHeHns1 HeobxoaANMON rMBKOCTW.

YKpenneHue OCHOBHbIX MPUHLUMUMOB AOrOBOPHbIX
0053aTenbCTB, perynupyrowmx goctyn Kk T3 B paMmkax
HaUMOHanNbHOro 3akoHo4aTenbCTBa NyTeM BBEAEHUS
TpeboBaHMA pacKpbITUA U APYrMX YCIOBUA AOCTyNna K
T3.

HepackpbiTble T3

O6Lme cTaHaapThl
TPWIMC B obnactu
OXpaHbl HepacKpbITOM
MHpopmaLmm

OTcyTcTBME ONpeaeneHHbIX HOpM
B OTHOLUEHWU:

(i) T3, packpbITbIX B pamkax
onpeneneHHon obLWNHBI;

(ii) T3, npeacrasnsawLWwmx Ang
OOLMHBI HE KOMMEPYECKYHO, a
KyNbTYPHYO/AYXOBHYIO LLIEHHOCTb;
(iii) packpbiTna T3,
OorpaHM4YMBaeMoro HopMamm
TpaaULMOHHOTO NpaBa u
obblyasmu

YTOYHEHUe unu agantaums CyLecTBYOLLMX HOPM
ansa obecnevyeHus:

(i) cuTyaumm, npm KOTOPON OrpaHNYEHHOE
pacnpocTpaHeHne nHopmauumn B pamkax YeTKko
onpegeneHHon o6LWNHbI HEe CYNTaAETCs ee NOMHbIM
pacKpbITUEM O118 LWMPOKOW NyOnukuy;

(i) oxpaHbl T3 gaxe B Tex criyyasx, korga obwmHa,
ABNAOLLAACA UX UCTOYHUKOM, CHUTaET UX LEeHHbIMU
He N0 KOMMEePYECKUM NpUYMHaMm;

(iiil) nopsigka, Npu KOTOPOM OrpaHUYeHus,
Hanaraemble HOpMamMun TPagMLMOHHOIO nNpasa u
TPaOVULMOHHOW NPaKTMKOW, CHMTaOTCA AOCTaTOYHbIMU
OIS COXpaHEeHNs KOHUAEHUNANBHOCTU/ « TANHOrO»
xapaktepa T3.
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AcneKTbl oXpaHbl
T3

(a) Oencreyrowme mepbl

(b) BbisiBNeHHble npobenbl

(c) n (d) CoobpaxeHnsa n BapmaHTbl 4ENCTBUN

3Haku 1 CUMBOIbI,
cBA3aHHble ¢ T3

3akoHo4aTenbCcTBO O
TOBapHbIX 3HaKax
(BKNHOYAs KONNEKTUBHbIE
N cepTUUKALIMOHHbIE
3HakKu) n reorpadomyecknx
yKa3aHusIx

3awuTHas oxpaHa 3HaKoB n
CMMBOJIOB, CBSAA3aHHbIX T3, OT
NPUCBOEHUS TPETbMMU NLAMMN

CneumnanbHble peecTpbl MaTepuarnos, CBSA3aHHbIX C
T3.

YcuneHve mep, HanpaeneHHbIX NPOTUB perncTpaunm
TOBapPHbIX 3HAKOB, MPOTUBOPEYaLLMX HOpMaM Mopanu
(cm. Takke YTOMHEHHbIV BapuaHT aHanusa npobenos
B oxpaHe TBK).

Tonbko oxpaHa OT HE3aKOHHbIX BUOOB
NCNONb30BaHWs 3HAKOB Y CUMBOJSIOB, CBA3AHHbIX C
T3, a He oxpaHa camux T3.

O6bekThl T3,
oxBaTblBaeMble
0ObI4YHOM cucTemMom
oxpaHbl npas NC

HekoTopsle T3 nnu
anemMmeHTbl T3
noTeHuunanbHo
OXBaTbIBAOTCS:

- HarnpsiMyro — HopMamu
npasa, KacawLmmMmmcs
naTeHToB, OXPaHbI
HepacKpbITON
MHdopmMaLumn 1 6opbObI
C HenobpocoBeCTHOM
KOHKYpeHUUnen; n

- KOCBEHHO —
3aKkoHoaaTenbCcTBOM 00
aBTOPCKOM NpaBse U
CMEXHbIX Mpaeax,
oxpaHon TBK, oxpaHon
TOBAPHbIX 3HAKOB U

T3, He oxBaTbiBaeMble
cyuwlecTBytoLlen oxpaHon npae MC,
Hanpumep:

- T3, He obnagatoLme HOBU3HOW;

- T3, He obnapatoLwme
n3obpeTtaTenbCkMM YPOBHEM;

- Ny6nnyHo packpbiTble T3 nnu T3,
He nognagatoLume nog gencreve
HOPM O KOMMep4ecKon TarHe/
KOHUAEHLNANBHOCTU MO UHbIM
npyYYnHaM.

Cpok gencreus NpegocTaBrisieMomn
OXpaHbl M10X0 COOTBETCTBYET
acnekTam pasBuUTUS U COXPaHEHNS
cuctem T3, cBA3aHHbIM C KX
nepegaven U3 NOKONEHUS B
NOKONEHMe.

CneunanbHas oxpaHa 06beKTOB, ellle He UMEOLLIUX
OXpaHbl:

- Ha MeXAyHapOAHOM YpOBHE — ANs BbipaboTku
COrnacoBaHHOro noaxoaa;

- Ha HaunoHanbHOM/perMoHanbLHOM YPOBHE — Ans
obecnevyeHnss MakcuMarnbHOW rTMOKOCTH.

ApanTtaums cywecTtsyowwmx mep B obnactu UC,

Hanpumep:

- TONKOBaHME UNu aganTtaums CyLecTBYOLLNX
MeXOyHapOAHbIX CTaHOAPTOB AS1s1 HAAexallero
yyeTa obbekToB T3;

- HauMoOHarnbHble 3akoHoAaTemnbHbIE U
a4MVHUCTPATUBHbIE NHULMATUBI (1 3BOMOLMSA
npeLeaeHTHOro npasa), HanpaBneHHbIE Ha
obecneyveHne NpM3HaHua oTaenbHbIX cnctem T3 B
pamMkax 3akoHogartesnbcTBa no sonpocam MC.

Bo3MmoHble MaTepuranbHO-NpaBoBble COOBpaXeHus:
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AcneKTbl oXpaHbl
T3

(a) Oencreyrowme mepbl

(b) BbisiBNeHHble npobenbl

(c) n (d) CoobpaxeHnsa n BapmaHTbl 4ENCTBUN

reorpadunyeckmx
yKa3aHui, OXpaHon
00pasuoB 1 HopMamu
npasa, KacawLwmmMmcs
HepobpocoBeCcTHOM
KOHKYpeHLUN.

Mpun3HaHme npsmoro nnm 6onee
KoCcBeHHOro Bknaga T3 B co3gaHue
NaTeHTOCNOCOOHbLIX N306pETEHWI.

KOMMSIEKCHbIN XapakTep T3 1 KONMMEeKTUBHbIX NpaB Ha
T3;

npaBo Hocutenen T3 KOHTpoONMpoBaTb CBOU
NPUPOAHbIE PECYpPChl N pacnopsKaTbCs CBOUMM
3HaHUaMU;

npaBo 4yenoseka HocuTenen T3 Ha
camoonpegeneHue;

npaBo Hocutenen T3 Ha npeaBapuUTeENbHOE
MHOPMUPOBaHHOE cornacue.

Mpun3HaHWe ponu HOpM TPaAULMOHHOIO Npasa u
CUCTEM 3HaHWUN, OCHOBAHHbIX Ha 06blYasnXx, Ans
OXpaHbl 1 coxpaHeHus T3.

WHTepecol n npaea
OBLLWH Ha nx
HakannmBaemble n
KOonnekTuBHble T3,
nepenaBaemMble 13
NMOKONeHns B
NoKomneHne n nx
KOMMIIEKCHbIE
CUCTEMBI
TPaANLMNOHHBIX
3HAHMI KaK TaKoBble

OrpaHuyeHHas oxpaHa,
npenmyLLeCTBEHHO B
KayecTBe
KOHuaeHUnansHom
MHpopmaLmm

Mpsimoe npu3HaHne KONMNEKTUBHbIX
WHTEPECOB U NpaB Ha
HakannMBaemble U KONJEeKTUBHbIE
T3, nepegaBaemble N3 NOKONEHUS
B NMOKoneHue

OxpaHa uenoCcTHOCTU CUCTEM
TPaOULMOHHBLIX 3HAHUI Kak
TaKOBbIX

NoTeHumanbHasi BO3MOXHOCTb
Hanmuna npa. Ha T3 y HECKOMNbKMX
o6LWmH

CneumnanbHas oxpaHa KOnneKTUBHbIX MIHTEPECOB 1
npaB Ha TPaaMLUMNOHHbIE 3HAHWS Kak TakoBble (a He
Kak OTAENbHbIE SNTIEMEHTbI, OXpaHSeMbIE Kak
WHTEeNneKTyanbHble npasa):

- Ha MEeXAyHapOo4HOM ypOBHE — AN BbIpaboTKn
corfnacoBaHHOro noaxoaa;

- Ha HaUWoHanNbHOM/pPerMoHanbLHOM YPOBHE — ANs
obecnevyeHnss MakcuManbHOW rMOKOCTH.

CneunanbHas oxpaHa UHTEPECOB 1 nNpae ObLLMH Ha
CUCTEMbI TPAAULMOHHBIX 3HAHWI KaK TaKoBbIE:

- Ha MEeXAyHapOAHOM YpOBHE — ANs BbipaboTku
COrnacoBaHHOro Noaxoaa;

- Ha HauWoHanbHOM/pernoHanbHOM ypPOBHE — 415
obecneyveHns MakCMManbHOW rMOKOCTMW.
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AcneKTbl oXpaHbl
T3

(a) Oencreyrowme mepbl

(b) BbisiBNeHHble npobenbl

(c) n (d) CoobpaxeHnsa n BapmaHTbl 4ENCTBUN

CneunanbHble
MEeXaHU3Mbl OXpaHbl
T3 oT HEKOTOpbIX
JencTBun,
HaHOCALLUX UM
ywiepb, n nx
HEe3aKOHHOro
NPUCBOEHUS

B o6bl4HOM npaBe NC
Takve MexaHu3mbl
OTCYTCTBYHOT.

T3 MOryT oxpaHaTbCs
YaCTUYHO C NOMOLLIbIO
A0roBopoB u 6onee
0oOLMX NPUHLMMOB
6opbO6LI NPOTUB
HegobpoCoOBECTHOMN
KOHKypPEeHLMn 1
HeOCHOBaTENbHOMO
oboralleHus.

CM. oTaenbHble 3NEeMEHTbI HUXE

Hopma, HanpasneHHas NnpoTuBe
HeoCHoBaTeNnbHOro oboraweHns,
HEe3aKOHHOro NPUCBOEHUS U
AEeNCTBUIN, NPOTMBOPEYaLLNX
YECTHOW KOMMEPYECKOW NpaKTuKe
NPUMEHNTENBHO K T3

- MPaBOBOWN JOKYMEHT, UMEIOLLMI 06A3aTEeNbHYIO CUIy

— €Cnu yCrioBus Ang NpUHATUS MeXAyHapO4HOM

HOPMBbI YXXe CITOXUIUCH;

- NpPaBOBOMN SOKYMEHT, UMELOLLMI 06s3aTeNbHYI0

Cuny, eCNu CYMTAETCS, YTO YCIOBUS ANS NPUHATUS

MEXOYHapOAHOM HOPMbI Y>Ke CNOXUIUCH;

- noNUTUYecKasn Aeknapaums, ecnm npaBoBoe
cogepxaHue HopMbl Bce elle pa3pabartkiBaeTcs.

CneunanbHasi HOpMa, 3akpenneHHas Ha
HaLMOHanbHOM/pernoHanbHOM ypoBHe, A1s
obecneyveHns MakCMMarnbHON rMOKOCTU, pasBUTUA
npasoBou 6a3bl n obecrnevyeHns pasHoobpasus.
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AcneKTbl oXpaHbl
T3

(a) Oencreyrowme mepbl

(b) BbisiBNeHHble npobenbl

(c) n (d) CoobpaxeHnsa n BapmaHTbl 4ENCTBUN

OnpepneneHHoe 3asBreHne 0O
NPMMEHEHUN NpuHLMNa
npeaBapuUTENbHOro
MHOPMMPOBAHHOIO Corracus K
T3, HOCUTENAMM KOTOPbIX
ABNAIOTCA OOLMHBI

JKCTeppuTopmanbHoe nNpusHaHne
npuHUMNa npegBapuTenbHOro
NHPOPMMPOBAHHOIO Cornacus un
cornawleHun o 4ocTyne u
COBMECTHOM MOSb30BaHWUM
BbIroA4aMu B cydax TpeTbUX CTPaH.

- NPaBOBOW AOKYMEHT, UMEIOLLMI 06s13aTENbHYIO CUIy
— eCnn ycrnoBusi ANst NPUHATUS MEXOYHaPOOHOW
HOPMbI YK€ CMOXMUINCH;

- NPaBOBOW AOKYMEHT, UMEIOLLMI 06s13aTENbHYIO CUIy
— eCnv ycrnoBusl ANst NPUHATUSE MeXayHapoaHoN
HOPMbI YXX€ CMOXWITUCh;

- NonUTUYeckasn aeknapauus, ecnv npaBoBoe
cofepkaHve HopMbl BCe elle pa3pabaTbiBaeTcs.

CneuuanbHas Hopma, 3akpenneHHas Ha
HauMoHanbHOM/pernoHanbHOM ypoBHe, ANs
obecneyveHns MakCMMarnbHON rMGKOCTH, pa3BUTUA
npaBoBoK 6a3bl 1 0becneyeHus pasHoobpasus.

Hopwma, npegycmatpuBatoLas
onpegeneHHoe ykasaHne OBLUHbI,
ABNAOLLENca NcTovHmkom T3, npu
ncrnonb3oBaHun T3, 04HO3HAYHO
CBS13aHHbIX C TaKoW OOLLMHON.

- MPaBOBOWN JOKYMEHT, UMEIOLLMI 06A3aTeNbHYIO CUIy

— €CIn1 YCroBus AN NPUHATUS MeXayHapOAHON

HOPMbI YXXe CNOXUIUCh;

- NPaBOBOW OOKYMEHT, UMEeLWMIA 00513aTENbHYO

CUIy, €Crin CHUTaeTCs, YTO YCNOBMSA ANS NPUHATUSA

MeXOyHapoa4HON HOPMbI YXKe CROXWUINCS;

- nonuTU4eckasn geknapawums, ecrnv npaBoBoe
cofepxaHne HoOpMbI BCce elle paspabaTbiBaeTcs.

CneunanbHasi HOpMa, 3akpenneHHas Ha
HaLMOHanbHOM/pernoHanbHOM ypoBHe, A1S
obecneyveHns MakCcuMarnbHON rMGKOCTH, pasBUTUA
npasoBou 6a3bl 1 obecnevyeHns pasHoobpasus.
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AcneKTbl oXpaHbl
T3

(a) Oencreyrowme mepbl

(b) BbisiBNeHHble npobenbl

(c) n (d) CoobpaxeHnsa n BapmaHTbl 4ENCTBUN

Hopma, HanpasneHHas npoTuBe
dopm ncnonb3zoBaHns T3,
ABNAOLLMXCH OCKOPOUTENBHBLIMU
MO KyNbTYPHbIM UM AYXOBHbIM
nNpUYMHaM NN HapyLlarLmnX Ux
LeNOCTHOCTb

- NPaBOBOW OOKYMEHT, UMeloL M 0653aTenNbHY0 Cuny

— eCnv ycroBus AN NpUHATUA MeXOyHapoaHOM

HOPMbI yXXe CIOXUITUCh;

- NPaBOBOW OOKYMEHT, UMELLMIA 00s13aTENbHYIO

cuny, eCnu cYnTaeTcs, YTO YCroBus AN NPUHATUS

MeXOYHapOAHOM HOPMbI Y>Ke CROXUIUCS;

- monuTUYeckasn geknapawums, ecrnv npaBoBoe
coaepxaHue HopMbl Bee elle pa3pabaTtbiBaeTcs.

CneumanbHas Hopma, 3akpenneHHast Ha
HaLuMoHarnbHOM/permoHanbHOM ypoBHe, Ans
obecneyeHns MakcMMarnbHOWM rMBKOCTH, pasBUTUS
npaBoBou 6a3bl n obecnevyeHns pasHoobpasus.

NaTeHTOBaHWe T3,
HapyLuatoLlee
NPUHLMNbI
naTeHTHOro npaea

CyuwecTtBylowee
naTeHTHOe npaBo
npegycMmaTpuBaeT nogavy
3asBKW, OCHOBAHHOW Ha
noafIMHHON MHGOpMaLnn
06 nsobpetaTtene
(n306peTaTensx), a Takke
Hanuyme peanbHOro
n3obpeTeHuns.

Mapwxckas KOHBEHLMS
npegycmatpumeaeT
onpegeneHHoe
ynOMUHaHue NoAsIMHHOro
n3obpetaTens.

Bo3amoxHasa HeonpeaeneHHOoCTb
HOPM NaTeHTHOW CUCTEMbI ANs
onpegeneHns n3obpetarenbcKoro
Bknapga Hocutensa T3.

OnpeneneHHas Hopma,
HanpaBneHHasi NPOTUB:

- NaTEHTOBaHWSA TPAAULIMOHHbIX
3HaHM KaK TakoBbIX 6e3
cornacusi U y4actust HocuTens
T3;

- NaTeHTOBaHME M300peTeHUs,
co3gaHHoro briarogaps

Ha mexgyHapooHOM ypoBHe:

- MeXAyHapogHas HopMa, nmerLlasa obasaTenbHyto
cvny;

- aBTOPUTETHOE TOMKOBAHME CYLLLECTBYHOLLUX HOPM;
- nonuTU4eckasa aeknapauus.

Ha HauunoHanbLHOM ypoBHe:
— KOHKPETHbIE NonpaBkn K HAaUUOHaNbHOMY
naTeHTHOMY 3aKOHOAaTeNbLCTBY.
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AcneKTbl oXpaHbl
T3

(a) Oencreyrowme mepbl

(b) BbisiBNeHHble npobenbl

(c) n (d) CoobpaxeHnsa n BapmaHTbl 4ENCTBUN

HEe3aKOHHOMY NMPUCBOEHUIO
TPaaUUNOHHBbIX 3HaHW

HOPMaTUBHbIE aKTbl;
— NpeasIoXeHna B paMmkax
KBEP, BTO, BOUC.

CneumnanbHble lNpeaBaputensHoe

TpeboBaHWs O pacKpbITUN | MHPOPMUPOBAHHOE cornacue Ha
MHdopMaLnn ncnonb3oBaHne T3
NPUMEHUTENBHO K T3:

- HaunoHanbHble/

pervoHarnbHble

Ha mexayHapoaHOM ypoBHe:

- MeXayHapoaHasi Hopma, nmMmetoLLas obs3aTenbHyo
cuny;

- aBTOPUTETHOE TONKOBAHWNE CYLLECTBYIOLLNX HOPM;
- NonNuTMYecKas aeknapauus.

Ha HaumoHaneHOM ypoBHE:
— KOHKPETHbIe NonpaBku K HaLUoHaNbLHOMY
naTeHTHOMY 3aKOHO4aTEeNbCTBY.

A. [OEVCTBYIOLWME MEPHI

Ob6s3amenibcmea, HopMamueHbIe MOJTOXEeHUSI U 803MOXHOCMU 8 obrnacmu obecrneqyeHus oxpaHbl T3, yxe cywecmesyrouue Ha MexoyHapoOHOM ypo8He

dPopma oxpaHbl

O61bemM oxpaHbl

YyutbiBaemble hakTopbl

Mo3nTnBHasn naTeHTHas
oxpaHa T3

B cooTBETCTBMM C NpMHLMNAMKN OENCTBYIOLLEN
NMaTeHTHOW CUCTEMbI MOTYT OXPaHATbCHA HEKOTOpPbIE
anemMeHTbl T3, HO He cuctembl T3 KaK TakoBble.

MpaBo AOMKHO ObITb NOAYYEHO OT (PaKTUYECKOrO
n3obpetartens (n3obpeTtaTenen), BKNYas HOCUTENSA
(HocuTenen) T3.

MexayHapoaHble cTaHgapTbl obecnevnBatoT
3HaAYUTENbHYI TMOKOCTb B PELLEHUN BOMPOCOB
nateHTocnocobHoctn T3, BKIOYas:

- onpeaeneHne NoHATUSA «N300PETEHNSI»;

- TONKOBaHWE KPUTEPUEB OXPaHbl (HOBU3HA,
n3obpeTtaTenbCkuii YypoBEHb, NOMNE3HOCTb)
NPUMEHNTENBHO K T3;

- UCKIMoYeHne n3 cdepbl OXpaHbl NaTEHTOCNOCOBHbIX
0OBEKTOB B COOTBETCTBMUM C LiensMN 0OLLL,eCTBEHHOMN
NOJTUTUKM,
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dopma oxpaHbl O61bemM oxpaHbl YuutbiBaemble hakTopbl

Onga Toro, 4To6bl OXpaHa nmena cuny, obnagatenu
NnaTeHTOCNocoOHbIX T3 AOMKHbLI NpeanpUHUMAaTh
aKTMBHblEe OEeNCTBUA.

3awuTHas oxpaHa T3 B 3HaunTenbHas YacTtb T3 B NpuHUMNE OXpaHsaeTcs OT OnaceHnsa OTHOCUTESNbHO TOro, YTO OTKPbITUE
pamMKax naTeHTHON CUCTEMBI HEe3aKOHHOro UCnonb3oBaHnsA B opMe NaTEHTOB — aoctyna K T3 B paMkax naTteHTHbIX npoueayp MOXeT
Hanpumep, Korga 3asiBUTENb MblITAeTCs NOMY4YnTb NPUBOANTL K HEXENATENbHOMY HE3AKOHHOMY
npaea Ha T3, co3gaHHble OpYrMU MLamu. NPUCBOEHUIO T3 TpETLUMU NMLLAMMN.

KoHKpeTHble Mepbl BKIHOYaOT:

- ynyJlweHne gocTyna K nHcgpopmaumm o T3 kak
N3BECTHOM YPOBHE TEXHMKWN MPU OCYLLIECTBEHNN
naTeHTHbIX Npoueayp 6e3 co3gaHnsa BO3MOXHOCTEN
He3aKOHHOro npuceoeHus T3 (Hanpumep, BKOYeHMEe
T3 B MUHUMYM gokymeHTauumn PCT, npyumeHeHve
onpeaeneHHbIX CTaH4apTOB AOKYMEHTUpoBaHus T3,
oTpaxeHue T3 B MIK);

- pekoMeHgauun No AKCNepTn3e NaTeHTOB, CBA3AHHbIX

cT3;

- nopTarnbl, CETEBbIE NHTEPENCHI U HaaNexatluune
0a3bl AaHHbIX Mo T3 1 cBA3aHHbIM C HUMU
reHeTM4YecKnM pecypcam Ansi UCMofb30BaHUA B
naTeHTHbIX NpoLeaypax.

CneuuanbHble MexaHU3Mbl PacKpbITUst UHGOPMaUMK 0 | AKTUBHOE MexayHapoaHoe obcyxaeHve n aHanms

T3 1 cBA3aHHbIX ¢ HUMK P B naTeHTax, KOHKPETHbIX TpeboBaHUM pacKkpbITUA nHopmaumm o
npegycmaTtpvBaemMble HauMOHarnbHbIM T3, B TOM uncne mx appeKkTMBHOCTH B
3aKoHOAaTEeNbLCTBOM, BKIOYas: npegoTepaLleHNN HE3aKOHHOIO NPUCBOEHUsA T3.

- pacCKpbITe NCTOYHUKA U NMPOUCXOXOEHUA T3;
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dopma oxpaHbl

O6BbeM oxpaHbl

YuutbiBaemsble hakTopbl

- packpbITUe MHGOPMaLIMK O HaNMYUK
npeaBapuUTENbHOTO MHPOPMUPOBAHHOIO cornacus;
-packpbITe MHOPMaLMM O paBHOMNPABHOM
COBMECTHOM MONb30BaHUN BbIroAaMu.

HauunoHanbHble cucteMbl obecneyeHns 4ocTyna u
COBMECTHOrO MoSib30BaHMA Bbirogamm

- BoHHckue pykosogsLwme npuHumnel (KBP)

- NPeanoXeHnsa 0 HOBbIX TPeboBaHMAX, BHOCUMbIE B
BTO n BOUC.

HepackpbiTbie T3

MpegycmaTpuBaeTtcsa oxpaHa T3, koTopble
COXpaHsoTCS B TalHe, 0b6nagaT KOMMEpPYECKON
LeHHOCTbI0 Grarogaps X COXpaHEeHMUIO B TaHE U
ABNATCA 0OBEKTOM pa3yMHbIX MeEP MO X COXPaHEHWUIO
B TanHe.

CraBsiTca cnegytoLwme KOHKpeTHbIE BOMPOCHI:

- B KaKMX crny4asx packpbitue T3 B paMkax 0OLLMHbI
CUMTAETCH UX «COXPAHEHMEM B TalHEY;

- ponb TPaAWNLIMOHHOIO NpaBa U NPaKTUKK;

- OXpaHa 3HaHWN, KOTOPblE UMEIT AYXOBHYIO U
KyNbTYPHYIO LLEHHOCTb A5 OOLLMHbI, HO He
NpeacTaBnsoT AN HE€ KOMMEPYECKOW LIEHHOCTW.

OxpaHa ot
HepobpocoBeCcTHOM
KOHKYpeHLun

OxpaHa oT:

- 0EeNCTBUI, NOPOXAAOLLNX CMELLIEHNE;

- NOXHbIX YTBEPXKOEHUIN B XO0O€ TOProBIu;

- YKa3aHun nnm 3asiBneHumn, cnocobHbIX BBOAUTD
ny6nuky B 3abnyxaeHue.

M'mbkasa nHTepnpeTaumst mep no 6opube ¢
HeJoBpPOCOBECTHON KOHKYPEHLIMEN, NO3BOMNSOLL AN
BKIIOYNTL B HMX Gonee obLee npasuiio,
HanpaBneHHoe NPOTUB HEOCHOBATENbHOMO
oboralleHnsi 1 He3aKOHHOIO NMPUCBOEHNS.

OxpaHa oTNUYnUTEnNbHbIX
0003Ha4vYeHumn

MpumeHsieTcsa He K T3 Kak TakoBbIM, a K

OTNMYUTENBbHBIM 0003HaYEHNAM U CUMBOSIAM,

CBSI3aHHbIM C NPOAYKTaMW, OCHOBaHHbIMK Ha T3, B

YaCTHOCTU:

- TOBapHbIM 3HaKaM Ha ToBapbl 1 ycnyrm ¢ T3 B
KayeCcTBe KOMMOHEHT3;

- KONNEKTUBHbLIM N CepTUUKALIMOHHBIM 3HaKaM;

- reorpauyeckmm ykasaHusm.
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dopma oxpaHbl

O6BbeM oxpaHbl

YuutbiBaemsble hakTopbl

3akoHo4aTenbCTBO O
NPOMBILLNEHHbIX 06pa3sLuax

np0MbILIJJ'IeHHbIe 06pasu,b|, ABnAarowineca HoBbiIMMN UINN
OopUrnHarbHbIMW.

B03MOXHOCTb MUCKITIOYEHMS ONpeaeneHHbIX 06pasLoB
N3 oXpaHbl, MPOANKTOBAHHOIO rMaBHbIM 06pa3om
TEXHUYECKMMM N DYHKLMOHANbHBIMU
COoObpaKeHUsAMM.

ABTOpPCKOE MpaBo N CMEXHble
npaea (Bknto4vas oxpaHy 6as
AaHHbIX U UCTMONHEHWIA
BblpaXkeHn cponbknopa).

OxpaHa He 3HaHWUI Kak TakoBbIX, a CPeACTB 3anucu u
nepenayn T3, ocobeHHO oxpaHocnocoOHbIX TBK.

CM. YTOYHEHHbIV BapuaHT aHanu3a npobenos B
oxpaHe TBK (nokymeHT WIPO/GRTKF/IC/37/7)

MexayHapoaHoe nybnnyHoe
npaeo

KBP: T3, cBsidaHHbIe ¢ bropa3Hoobpasnem u
nmeroLLmMe 3HavYeHme s COXpaHeHUst U YCTOMYNBOro
ncnonb3oBaHnsa Guonormyeckoro pasHoobpasns

MOMPPIICX ®AQ: T3, cBA3aHHbIE C FEHETUYECKUMMU
pecypcamMu pacTeHun Ans uenen NnponsBoacTea
NPOOOBOSILCTBUSA U BEAEHNS CEITbCKOro XO35MCTBa

Opyrne mexayHapoaHble
AOKYMEHTbI

OMKPOOH: peknapauusi, He umetowas obssaTenbHON
CWnbl, B KOTOPOW Pa3bACHAIOTCSA NpaBa KOPEHHbIX
HapodoB, kacawllueca T3.

BoHHCkMe pykoBoasiume npuHumMnbl: T3, CBsI3aHHbIE C
©nopasHoobpasnem n umeroLme 3HadeHne ans
COXpPaHEeHUs N YCTOMYMBOrO UCMOSIb30BaHNS
Guonornyeckoro pasHoobpasus
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AcneKkT oxpaHbl

BbisiBneHne npobena B oxpaHe

KoHkpeTHble coobpaxeHus

BhisiBrneHne
OXpaHocnocobHbIxX T3 nnu
BblpaboTka nx onpeaeneHus

OrtcytctBre hopmansHoro onpegenenunsa T3,
noanexatiero oxpaHe, HeCMOTPS Ha ynoMmnHaHve T3 B
HECKOMbKNX MeXOyHapoaHbIX JOKYMEHTax
(kacaroLmxca KOHKpeTHbIX obnacten T3).

OrneMeHTbl onpeaenenus, BbipaboTaHHOro B pamMkax
peatenbHoctn MKITP

Mpobenbl B hopmynmpoBke
onpeneneHHbIX Lenemn
OXpaHbl

BHyTpeHHsIa1 ueHHoCTb cuctem T3

Cuctembl T3 kak BaxxHasa popma MHHOBaLUI
YBaxeHue cuctem T3 1 KynbTYPHbIX N OYXOBHbIX
LIEHHOCTEN UX HOCUTESEN

YBaxkeHue npas HocuTenemn u xpaHutenen T3
CoxpaHeHune T3 n ykpenneHune cuctem T3
CoxpaHeHure n nogaepxaHve TpaguumnoHHbIX (OpMm
XN3HU

Mopaepkka MHHOBALUKM B pamkax cuctem T3
Mopoepka ycunui no 3awmte n coxpaHeHmo T3
lNpeceyeHre He3aKOHHOrO NPUCBOEHMUS U
HenoBpOCOBECTHOMO N HECNPaBELTMBOIO
ncnonb3oBaHnsa T3 1 NOOLLpPEHNE PaBHOMPABHOMO
Nnonb30BaHMS Bbirogamu, CBA3aHHbIMKU € T3
Ob6ecneyeHne goctyna K T3 1 nx nucnonb3oBaHns Ha
YCNOBMAX NOMyYeHNs NpeaBapuTEnbHOro
WHOPMUPOBAHHOIO cornacus

Copencrere yCTON4MBOMY PasBUTUIO OBLLMH U
npaBoOMEpPHOWN TOProBOM NPAaKTUKN, OCHOBAHHOW Ha
ncnonb3oBaHun cuctem T3
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AcnekT oxpaHbl

BbisiBneHne npobena B oxpaHe

KoH KpeTHble cooﬁpa)KeH nA

OrpaHquHme npenocrtaBneHna unn ocywecTesrieHns
HeHaaneXxawunx nHTennektyaribHbiX npaBs Ha T3

lpobernbi 8 cywecmsyrowux
rpagosbIX MexaHu3max

OObekTbl, He OXBa4vyeHHble
oxpaHom

T3, He oxBa4YeHHbIE CyLLECTBYOWNMK ddopMamm

oxpaHbl npas UC:

- T3, He obnagaLme HOBU3HOM;

- T3, He obnagatome n3obpetTaTenbCkUM YPOBHEM;

- T3, KoTopble ObinM NyGIIMYHO pacKpPbIThl UMK He
noanexat OXpaHe B Ka4eCTBe HepacKpbITON
NMHopMaLmm NO UHLIM NPUYMHAM.

CM. NyHKT A, Bblle

HakannuBaemble T3 B KONMNEKTUBHOM BiageHUN,
nepegaBaemMble U3 NOKONEHUS B MOKOJIEHNE, HE
OTBeYaloLLMeE ONpPeaeneHnIo HePaCKPbITON UMK
KOH(pmnaeHunanbHoOn nHopmaLmm.

KomnnekcHasa cmctema TpaanuuoHHbIX 3HaHUI Kak
TakoBasi

He npusHaBaemble
6eHedmumapbl unm
npaBoobnagarenu

KonnekTuBHble NpaBa, MHTEPECHI 1 MPaBOMOYMS B
pamkax cuctembl T3

dopMbl NUCNOMB30BaHUA U
apyrve gencteus, KOTopble

OnpepneneHHas Hopma, 3anpeLllarLlas He3akoHHoe
naTteHToBaHune T3




WIPO/GRTKF/IC/47/8
MpunoxeHwue Il, cTp. 16

AcnekT oxpaHbl BbisiBneHne npobena B oxpaHe KoHkpeTHble coobGpaxeHus
Henb3s NpeaoTBpaTuUThL B
pamKax CyLleCcTBYoLLEero
npaea
CneuuanbHoe TpeboBaHMe O PacKpbITUN NATEHTHOMN
nHdopmaumm, kacarowlerncsa T3
OxpaHa OoT HeoCHOBaTENbHOro oboralleHnsa nnu
He3aKOHHOro npuceoeHnst T3
lMpaBo Ha ykasaHue MpenoTBpalleHne ncnonb3osaHus T3 6e3
NCTOYHMKA N COXpaHeHWe onpeneneHHoro ykasaHmsi O0LWmMHbI, ABNSAOLENCS UX
LLeNTOCTHOCTU NCTOYHUKOM.
MpenoTBpalleHne opm UCNoNb30BaHUS,
ockopbuUTenbHbIX A4S 06LLMH NO KYNbTYPHBLIM UK
AYXOBHbIM MPUYMHAM UK HapyLUaKLWMX LLeNOCTHOCTb
T3
MpeaBaputensHoe OTcyTcTBME ONpeaeneHHoro Npu3HaHns HeobxoanmMocCTb YTOYHEHMSA NpyHLMNa
MHAOPMMPOBAHHOE corfnacue | HeobxXxoAMMOCTU NCNpaLUMBaHUS NpeaBapUTENbHOMO npegsapuTenbHOro MHOOPMNPOBAHHOIO COrnacusi Ha
Ha ucrnonb3oBaHne T3 MHAOPMUMPOBAHHOIO cornacua Hocutenen T3 ans ncnonb3oBaHue T3, obnagatensamMm KOTOpbIX
nony4eHns JocTtyna K onpegenenHsiM goopmam T3. ABNATCHA HECKONbKO OBLLMH M KOTOpbIE yXKe
packpbITbl 3a NpegenamMmm oOLWMHLI C ee cornacus
YTOYHEHMe yCrioBUin 0OXpaHbl HEPACKPbITON (MonyanmBoro unu ABHOro) nnun 6e3 TakoBoro.
MHopMaLmmM Kak CpeacTBa OCyLLEeCTBIEHNS NpaBa Ha
npeaeapuTenbsHoe NHPOPMUPOBAHHOE cornacue
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AcnekT oxpaHbl BbisiBneHne npobena B oxpaHe KoHkpeTHble coobGpaxeHus
MpuHuun npegBaputensHoro | OTCyTCTBME ONpeaeneHHON NpaBoBOM CBA3N MeXAy MpeaycMOTpeHHOE AENCTBYHOLLNM
MHOPMMPOBAHHOIO NPUHLUNOM NpeaBapuUTenbHOro MHOPMUPOBAHHOIO 3aKoHOAAaTeNbLCTBOM 006513aTENbCTBO YKasblBaTb
cornacusi Ha Ucnonb3oBaHMe | cornacusi Ha ucnonb3oBaHve T3 n nateHToBaHueM: -T3 | NOANMHHOrO n3obpeTaTens n OCHOBbLIBATb NATEHT Ha
T3 n naTeHTHasa cuctema KaK TakoBbIX; W - N306peTeHNin, OCHOBAHHbLIX Ha T3 npase COGCTBEHHOCTH, NPeLOCTaBIEHHOM
n3obpeTaTenem.

MpaBo Ha cnpaBeanueoe OTcyTcTBME NpaB Ha Nofy4yeHne cnpaBennBoro MoTeHunanbHasa ponb TPaaAULIMOHHOMO NpaBa u
COBMECTHOE Monb3oBaHne BO3HarpaxaeHust unu apyrux Boirog (BKntoyas Bbirogbl, | obbl4aeB B onpeaeneHnm Toro, Kakme Bbirogpl
BbIrogamu OOMNYCTUMbIE C TOMKM 3pEHNS TPAOULMOHHOW KyNbTypbl | ABNSAOTCS CNpaBeaIMBLIMU U Hagnexallummu.

N opyrue Bbirodbl HeQEHEXHOro xapakrepa).

C. COOBPAXEHWA, KACAIOWWNECA OMNPEAENEHNA LIENIECOOBPA3SHOCTWN YCTPAHEHWA 3TUX NMPOBEJIOB

Xapakrep coobpaxeHus Bonee nogpobHasa xapakTepucTuka
lMpuHyunuanbHele MexayHapoaHoe nNpaBo U NOonMTHKa Bkntoyas npaBoBble 06513aTENLCTBA U YCIOBUS PETYNIMPOBaHKS,
coobpaxeHus KacaroLimecs:

- coxpaHeHus GropasHoobpasms 1 6opbObl C ONYCTbIHMBaAHNEM;

- NPaB KOPEHHbIX HApOAOB.;

- YCTOMYMBOM NOMUTMKM B 06NacTh 34paBooxpaHeHns n obecneyveHus
[0CTYyNa K NekapcTeam

CoumanbHble, KynbTypHbIE, - YCUIEHNEe BHMMaHUS K 3asBEHMAM O HApYyLLUEHUN CNpaBeaMBOCTU
NONUTUYECKNE N SKOHOMUYECKME B CBSAI3N C HE3AKOHHbLIM MPUCBOEHMEM M NPOTUBOMNPABHbLIM
coobpaxxeHns ncnonb3oBaHvem T3

- ponb T3 B obecneyeHun yCTom4MBOro pa3BuTs Ha HU30BOM U

MECTHOM YPOBHe

- CBA3b MeXay oxpaHow T3 1 KynbTypHON 1 coLmanbHOn
WAEHTUYHOCTbIO OOLLIWH
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XapakTep coobpaxeHus Bonee noapo6GHas xapaKkTepucTuKa

- NPOMBILLIIEHHOE U KOMMepYeckoe ocBoeHue T3

- porb T3 B peLleHnn 3KONorm4ecknx npobnem un npobnem,
CBSI3aHHbIX C U3MEHEHVeM Knumara

- ynomuHaHue T3 B LENOM psiie KOHTEKCTOB PeryrnvmpoBaHusi.

Ponb oxpaHbl T3 B 605ee LWnpokom oxpaHy 6mopasHoobpasus 1 cnpaBeannMBOE NCMNOSb30BaHNE

KOHTEKCTEe pa3paboTky NONUTUKM CBSI3@HHbIX C HUM BbIrOf;

- MPM3HaHMeE NpaB KOPEHHbIX HAPOAOB;

- cogencTBme yKpenneH1o NpoaoBONbLCTBEHHOM 6Ge30MacHOCTU 1
obecneyveHmnto pa3HooOpasnsi MPOLOBONLCTBEHHbIX
CEIbCKOXO3SIMCTBEHHbIX KyNbTyp;

- obecneyeHne JoCTyna K 34paBOOXPaHEHNIO, COOTBETCTBYHOLLEro

TpeboBaHMAM KynbTypbl ;

- YCTOMNYMBOE pa3BUTNE HA HU3OBOM N MECTHOM YPOBHE;

- CMsAIrYeHne NoCcneacTBUA M3MEHEHUST KNUMaTa;

- pacluMpeHne YacTUYHOro CoBnageHns TPaaMLMOHHbBIX 3HAHUI Kak
TaKOBbIX N ObMUManbHbBIX AUCLUUNAMH B 06racTn GuoTexHonornm

- BKNag, CUCTEM TPaAULMOHHBLIX 3HAHUA B MHHOBALMOHHYHO
AesaATenbHOCTb U obecneyeHne KynbTypHOro pasHoobpasus.

KoHkpeTHble coobpakeHnsi npasa U — MOCKOJIbKY B pamMKax MHOMMX HaLUMOHarbHbIX U permoHanbHbIX
perynupoBaHus npoLeccoB yXe HabnogaeTcs TeHAEHUMS K yCUIeHno oxpaHbl T3,
6e3 pa3BuTUA ee MexXayHapoO4HOro U3MepeHUs, MO3BOSSAOLLErO

co3faBaTtb 06LLyt0 NnaTtopmMy ANs HAUWMOHANbHbIX U
pernoHarnbHbIX CUCTEMbI OXpaHbl T3, 3Tn cuctembl OyayT umeTb
Pa3HOMNIaHOBLIN XapaKTep, YTO MOXET Bbl3blBaTb TPYAHOCTU U
Apyrue npenaTrcTBus;

BO3MOXHbl€ CUCTEMHbIE MNOCNEACTBUS HEQOCTATOYHOW
onpegeneHHoCcTn HopM MexayHapoaHoro npaesa MC B obnacTax,
NMeLLMX oTHoweHWe K T3 1 TpaguUNOHHBIM CUCTEMAM 3HAHUIN U
WHHOBaLINW;
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XapakTtep coobpaxeHus Bonee nogpobHasa xapakTepucTuka

BO3MOXHbIN BbIUIPbILL OT CHUKEHMWST CTEMEHM NMPaBOBOW
HeonpeaeneHHoCcTn, obycrnoBneHHOM 06eCnOKOEHHOCTLIO MO
noBoAY BO3MOXHbIX 00513aHHOCTEN MO BNAAEHMIO NN XPaHEHUIO,
cBsI3aHHbIX ¢ T3;

- MAKOChI U1 MUHYCbI HANMYUSa eguMHOro MeXxayHapo4Horo noaxona K
peLleHno BoNpocoB oxpaHbl T3.

KOHerTHbIe COOGpaN(eHVIFI, BO3MOXHas npexaeBpemMeHHOCTb yCI/IJ'IVIIZ no yCTpaHeHuo
HanpaBneHHble NPOTUB YCTPaHEHUA onpeaeneHHbIX I'Ip06eJ'IOB Ha MeXayHapoaHOM ypOBHE, AaXe
I'Ip06€J'IOB HeCcMoTpA Ha X o gHO3Ha4YHOe BbiABIIEHWE, BBMAOY HeobxoaANMocTH

HakonneHnss 6onbLIEro onbITa Ha HaUWMOHaNbHOM YPOBHE U
oBGMeHa TakMM OMnbITOM B Ka4eCTBe OAHOro U3 yCroBUil BbipaboTku
bonee YETKNX MEXOYHAPOOHbIX LOKYMEHTOB;

- pasHoobpasune T3 n Bnagerowmx MMm obLYH, KOTOPOE MOXET
OCMOXHATb HOPMOTBOPYECKMI NPOLLECC B €70 MEXAYHApPOAHOM
N3mMepeHnm;

HEACHOCTb BOMPOCOB, KacaloLMXCa NpaB Y BO3MOXHOCTEN
WMHOCTpaHHbIX NpaBoobnagaTenen, Taknx, Kak O6LLMHbI,
aBnslLwmecs Hocutenammn T3, CyLLECTBYIOLLMX B COBEPLLUEHHO
WHBIX KyNbTYPHBLIX U COLManbHbIX YCNOBUSIX;

BO3MOXHasa Heo6X0AUMOCTb akTUBM3aLIMK U AnBepcudUuKaLmmn
KOHCYNbTaLMOHHbIX NpoLeayp, KoTopble Heobxoanmbl 40
MPUHATMSA NIOObLIX CePbE3HbIX MONMUTUYECKUX M NPaBOBbIX
[OKYMEHTOB, NMOCKOSbKY MX NEPECMOTP NMOCe UX NPUHATUS MOXET
ObITb CNOXHbLIM U IOPOrOCTOALLMM.

D. BAPWAHTbI JEMCTBUW MO YCTPAHEHWIO NKOBbLIX BbIABNIEHHbLIX MPOBENOB, KOTOPLIE Y>KE CYLECTBYIOT UM MOIYT BbITb
PA3PABOTAHbI
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Bo3moXHble BapMaHTbl AENCTBUN
Ha pa3fMYHbIX YPOBHAX

KOHerTHbIe COOﬁpa)KeHMiI, Kacawwmecsa TakKux sBapnaHToB

MexayHapoAHbIN ypOBeHb

(i) MexxagyHapOAHbIN OOKYMEHT Unn
OOKYMEHThI, UMetoLni (MMetoLLmne)
00s13aTENbHYO CUy;

Kakne KOHKpeTHble HOPMbI yXKe B I0CTAaTOYHOM CTENEHN 0GPOPMUITUCH B CBOEN coaep)KaTenbHON YacTu,
TaK YTO UX 3aKPEMNEHNE B BUOE MEXAYHAPOOHbBIX HOPM, MMeKLLMX 0653aTenbHY0 CUMy, MOXET cuYMTaThCA
CBOEBPEMEHHbLIM?

- HOpPMbI, Kacatowmecs oxpaHbl camux T3;

- HOpPMbI, Kacatowmecs npusHaHna T3 B naTeHTHOM cucteme m apyrnx obnacrtax sakoHogaTenbCcTBa no
Bonpocam NC

(i) ybegutenbHble nnu
apryMeHTUpOBaHHbIe BEpPCUN NNn
nopaboTaHHble BapuaHThI
CYLLLECTBYHOLLNX NPaBOBbIX
AOKYMEHTOB;

Kakue cyliecTByoLme HOpMaTMBHbBIE NOSNOXEHNS M NPABOBbLIE NPUHLMMbLI MOTYT ObITb NOAXOAALMMY ANS
ybegnTenbHOM MHTepnpeTauumn npumMeHnTensHo K T3? lMpumepsi:

- HegobpOCOBECTHAsA KOHKYPEHLMS;

- HOPMbI NATEHTHOrO Npasa u opyrmx cgep 3akoHogaTenbcTBa no sonpocam UNC;

- HOPMbI, KacaloLmnecst oxXpaHbl HEPACKPLITON NNKW KOHUAEHUMANbHON MHGOPMaLN.

(i) HopmaTWBHbLIN
MEeXOYHapOAHbIAN AOKYMEHT Unu
OOKYMEHThLI, HE UMetoLLniA (He
umetome) obasaTenbHONM CUnbl;

Kakune HopMbl, cTaHOAPThI U MONUTUYECKME NPUOPUTETLI MOTYT ObITb COrnacoBaHbl B oopmMe
MeXO4yHapoaHOro 4OKyMeHTa, He UMetoLLero obsi3aTenbHo cunbl?

(iv) nonutnyeckasa pesontouus,
AeKnapauusa unm pelueHve
BbICOKOrO YPOBHS

Kakue HopMbl, cTaHAapTbl U NONUTUYECKME NPMOPUTETHI MOryT BbITh COrnacoBaHbl B BUAe
MeXOyHapo4HON NONUTUYECKOM pe3oniounn?
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(v) pykoBoasLmMe NPUHLMMBI UK
TUNOBbIE 3aKOHbI, MOBbILLAKOLNE
YPOBEHb MeXAyHapOAHOro
COTPYAHMYECTBA;

(vi) KoopAuHaUMS yCUNUM No
COBEPLLUEHCTBOBAHUIO
HaLMOHanNbHOro 3aKoHO4ATENbCTBA;

(vii) mMexgyHapogHoe
COTPYAHMYECTBO B BblpaboTke
NpaKkTU4ecknx mep

Y3ke CyLlecTByoLLMe NporpaMMbl, MaTepuarnbsl U MHULMATUBLI, HanpaBeHHbIE Ha:

- YKpensrieHne noTeHumana v NoAroToBka CoaepxaTernbHbIX MaTepuanos A5 BbipaboTkM NpaBoBbIX HOPM
M NONUTUKM

- YKpenneHne noteHumnana Hocutenen T3 Ha NpakTUY4ECKOM YPOBHE;

- co34aHue yypexaeHuii n BbipaboTka Anst HUX MHCTPYKTUBHBLIX MaTepuarsos;

- MeXy4pexaeH4eckoe COTPYAHNYECTBO M KOOPAUHALUNS AEUCTBUI B paMkax cucteMbl OOH;

- MNOBbILLEHNE OCBEAOMMEHHOCTM LLUMPOKON NyOnMKN U BEAEHNE COOTBETCTBYHOLLEN Pa3bACHUTENLHON
paboThbl.

PernoHanbHbIN ypoOBEHb

- NpaBoOBble JOKYMEHTbI, 3aKfito4aeMble Ha permoHasribHOM, Cy6perV|0Haan0M M OBYCTOPOHHEM YPOBHAX, BKIKOYasd Kak cneunarnbHble
MHCTPYMEHTbI, TaK U HOPMbI, OCHOBaHHbIE€ Ha CyLLECTBYOLLEM 3aKOHOAAaTeNbCTBa Nno BONMpocam nC;

- nonntTn4eckne geknapaumm nnu geknapauum nonmTn4eckoro ypoBHA, NnpuHnMmMaemble Ha permoHaribHOMm, cy6perV|0Haan0M mnnn gByCTtopoHHEM

YPOBHSIX;

- TUNOBbIE 3aKOHbI U ApYyrMe opMbl 3aKOHOAATENbHbIX PEKOMEHAAUMN, MPUHUMaeMble Ha permoHaribHOM YPOBHE;

- TUNOBbl€ NPOTOKOJbI, pyKOBOACTBaA U peKkoMmeHaaunn no npuMmeHeHuno nepenoBbiXx MeTon0oB pa6OTbI, npuHMMaemble Ha permoHasibHOM U

cybpervoHansHOM ypOBHSX;
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- pervoHanbHble, cybpermoHanbHble 1 ABYCTOPOHHUE MHULMATUBLI U NPOrpamMMbl, NPU3BaHHbIE NOAAEPXKNBaTb YCUNUS MO YKPENeHno
noteHyuana oobwmH B obnactu T3.

HaumoHanbHbIN YPOBEHb

- 3aKoHOoAaTenbCTBO B 06nacTu oxpaHbl T3, BKMoYas AOKYMEHTbI Sui generis 1 aganTauuio v nepecMoTp HOPM CYLLIECTBYIOLLLErO
3aKkoHogaTenbcTBa no sornpocam NC;

- OCHOBbI MOMUTUKN U aAMUHUCTPATUBHbIE MEXaHU3Mbl COAENCTBUSI PacnpOCTPaHEHNIO N oxpaHe T3, B TOM YMCHEe B TaKNUX KOHKPETHbIX
obnacTsax, kak MeanumHa 1 3gpaBoOXpaHEeHne, OXpaHa OKpyXXatoLen cpeabl U CenbCKkoe X03ANCTBO;

- TUNoBbl€ NPOTOKOJ1bIl, pykOoBOAALLME NPUHLUUIMNBbI U peKoOMeHOaunn OTHOCUTESTIbHO nepe,u,osoﬂ NPaKTUKN, NPUHATbIE nmnbo HauWoHarbHble
opraHamu, nnbo APpYyrmMin yydpexaeHnamm,

- HauMoHanbHble MHMLMATUBLI U NporpamMmbl, obecnevmBaroLme ykpensieHne noteHumana obwmH no Bonpocam oxpaHbl T3.

[KoHeL npunoxenua Il n nokymeHTa]



