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BBEJEHUE

1. MocTosAHHBIN KoMUTET no nateHTHomy npasy (MKIIM) Ha cBoel ABaALAaTh BOCbMOIA
ceccuu, cocrosBLlencs B XKeHese 9—12 nonsa 2018 r., NoCTaHOBWI, YTO B COOTBETCTBUN C
PeLUeHeM, NPUHATLIM Ha ABafLaTh Wwectol ceccuu MK, CexkpeTapnat npogormkuT paboTty
Haz NPOeKTOM CNpaBOYHOro AOKYMEHTA MO UCKIMIOYEHUAM N OrpaHnYeHuaM. B yacTHocTu, oH
nocTtaHoBsun, Yyto CekpeTapuaT NoAroTOBUT U NPEACTaBUT Ha ABaaLuaTh AessaTon ceccun MKMM
MPOEKT CMPaBOYHOro AOKYMEHTa Mo UCKITIYEHUAM A8 HayYHO-UCCnenoBaTenbCKOA
AeatenbHocTU. Kpome Toro, 6bIro MpUHATO peLleHne o ToM, YTo CekpeTapuaT npearoxuT
rocyaapctsam-4neHam HanpasuTb Mobbie AONoNHUTENbHbIE MaTepuarbl U KOMMEHTapuu,
KOTOpbIE MOTYT ObITb UCMOMb30BaHbLI MPU MOATOTOBKE NMPOEKTa CNPaBOYHOTO AOKYMEHTa

(cm. pokymeHT SCP/28/11, nyHKT 21, NepBbIi NyHKT MapKUPOBaHHOTO Cricka B pasaene
«OrpaHnyeHns 1 NCKMIOYEHUA N3 NAaTEHTHbIX MpaBy).

2. Bo vcnornHeHue BbilleykaszaHHOro pelleHns CekpeTapuaT Hanpasun rocyaapcTeam-
4YfieHam 1 pervoHarnbHbIM NaTteHTHbIM BegomcTBam nucbmo C. 8787 ot 31 mions 2018 r. ¢
npeanoxeHvem npefcrasute B MexagyHapoaHoe 6topo niobble AONONHATENbHbIE MaTepuani
1 KOMMEHTapum 411 NMOAroTOBKM MPOEKTa CPaBOYHOro AOKYMEHTA MO UCKMHYEHUAM 4ns
Hay4HO-Uccre[oBaTeribCKon AeATENbHOCTU.

3. CoOTBETCTBEHHO, B NPUMOXEHWUN | K HACTOsILLEMY JOKYMEHTY COAEPXKUTCA MPOEKT
BbILLEYKa3aHHOro CrpaBoYHOro AoKyMeHTa Ans obcyxaeHns KomuteTom Ha ero asaguaTh
AEBSITON ceccum, koTopas coctounTcs B XKeHese 3—6 fekabps 2018 r. CornacHo nopyyeHuto
KomuteTa, npu nofaroToBke NpoekTa cnpaBoYHOro 4okymeHta CekpeTtapuar Ucrnonb3osarn
VHopMaLMIo, MPeACTaBNEHHYO rocyAapcTBaMu-4neHamm K ABaguaTth geBaTon ceccum MKMMN
¥ pasmMeLleHHyto Ha Beb-caiite anekTpoHHoro dopyma MKIMM no agpecy



SCP/29/3
cTp. 2

http://www.wipo.int/scp/en/meetings/session_29/comments_received.html, a Takke nHyto
nHcbopmaLmio, cobpaHHyto B pamkax nposoanmoit MKIM fgesTenbHOCTy, Kak ykasaHo B
nokymeHTe SCP/27/3.

4, CnpaBoYHbIN OKYMEHT BKIOYaeT crieaytowuii pasaensi: (i) 0630p UCKNOHEHNI AA
Hay4HO-MCCrefoBaTENbCKON AeATenbHOCTY; (i) uenv u 3agaqn UCKITIOYEHWUI ANA Hay4HO-
uccneposaTenbckon aeatenbHocTy; (iii) cKkNoYeHus ans Hay4Ho- nccrnenoBaTenbCKON
[eATENbHOCTMI 1 MeXAyHapOoAHas HopMaTUBHO-NpaBoBas 6asa; (iv) UCKMoYeHUA Ana Hay4YHo-
VcCrie4oBaTENbCKON AeATENbHOCTN B PErOHarbHbIX JOKYMEHTaxX; (V) NpuMeHeHne
VICKIMIOYEHNI ANst HayYHO-UCCNe[oBaTeNbCKON AeATENbHOCTM B Pa3NUYHbIX CTPaHax;

(Vi) TPyAHOCTM, C KOTOPbIMY CTamNK1BaKTCA rocyAapcTBa-yneHbl Npy npuMeHeHum WCKITHOYEHNI
A9 Hay4YHO-MCCIIef0BaTENbCKOM AeATenbHOCTY; 1 (Vi) pesynbTaTbl NPUMEHEHNS VCKIHOYEHNIA
A8 HayYHO-MCCefoBaTeNbCKOM AeATENbHOCTU. Kpome Toro, oH COAEPXUT A0MOMNHEHNE, B
KOTOPOM CBefeHbl BOEAMHO Pa3niyHbie NPaBoBble MONOXEHNSA B OTHOLLEHNN WCKMIOYEHUI ANns
Hay4YHO-MCCrnefoBaTeNbCKON 4eATENbHOCTU.

[MpunoxeHwne cneayeT]
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1. O630p MCKIOUEHUI Ans HayUHO-

NccneoBaTeIbCKOM AeATeNbHOCTH

1. MaTeHTbl NPeAoCTaB/IAT UCK/IIOYUTE/IbHbIE MPaBa B TEYEHUE OrPaHUYEHHOTO Nepuoaa BpemMeHu, ¢
Tem 4TobbI Apyrue AnLa He MOT/IN B LIEJIOM CO34aBaTh, UCMO/b30BaTh, Npeanarath A/18 NPOAAKH,
npofaBsaTh MKW BBO3UTb 3anaTeHTOBaHHOe u3obpeTteHue 6e3 cornacua nateHtoobnasartens.
MpeaocTaBaeHne TaknxX NpaB paccMaTpPMBaEeTCA Kak CTUMY/ 419 MHBECTULMIA B UHHOBALWMOHHYIO
AeATEeNbHOCTb U CO3AaHMe 3HaHUI. TeM He MeHee, B IKOHOMUYECKOM MaHe, 3TO NPUBOAMT K
HeBO3BPaTHbIM U3JepxKam’. B LLesIfAX KOPPEKLMM BOIMOMKHOTO CHUMKEHNA 3GEKTUBHOCTU PbIHOYHbIX
MHCTPYMEHTOB, BO3HMKAIOLLErO B Pe3ybTaTe UCMO/b30BAHUA TaKUX UCKIIOYUTENIbHbBIX NPas, B MaTeHTHOM
cucTemMe NpesycMOTPEH LeAbli pasa MexaHU3MOB.

2. B 4acTHOCTK, B LieN1AX COr/IacoBaHMA PasNNYHbIX MHTEPECOB YYaCTBYHOLLMX CTOPOH U MPU YCAOBUN
cobnoaeHNa mexayHapoaHblx 06A3aTeNbCTB, LOMYCKAETCA NPUMEHEHME Pa3INYHBIX UCKTIOUYEHUN 1
OrpaHUYeHNiA NpaB B HaLMOHa/IbHbIX/PErMoHabHbIX NAaTEHTHbIX cucTemax 2. TIPUHATO CYUMTATb, UTO
npesoCcTaB/IeHNEe NMOJIHbIX UCK/IKUYUTE/bHbIX NPaB B 1l060M Cnyyae He BCerga OTBeYaeT Le/in Mool peHms
MHHOBALMI 1 NOBbIWEHWA 06LLECTBEHHOTO 61arocoCToAHNA NPU N106LIX 06CTOATENLCTBAX. TaKUM
0bpasom, 06bem 0653aTe/IbHbIX K COBMIOAEHMIO UCKIIOUUTE/IbHBIX MPaB TlaTeNbHO npopabaTbiBaeTcs B
COOTBETCTBUM C HAUMOHANbHbLIM NAaTEHTHbIM 3aKOHOAATEIbCTBOM C LI€/IbIO0 YCTAHOB/IEHWUSA NPaBUNLHOTO
Bananca mexxay 3aKOHHbIMU MHTEpecamu NpaBoobasaTeneil U 3aKOHHbIMW MHTEPECaMM TPETLUX MINLL,
KOTOPbIM MOXeT bbITb 3anpeLLeHo UCNob30BaTb 3anaTeHTOBaHHOe U306 peTeHE B TeYeHNe
OrPaHWYEeHHOro Nepruoaa BPEMEHHU.

3. Cpeam sTUX UCK/KOYEHWIA M OTPaHUYeHMI ANA NPaB Tak HAa3blBAEMOE KUCK/IIOYEHWE ANA HayuHO-
“ccnef0BaTesIbCKOM AeATENBHOCTUY UK KUCK/IIOYEHWUE AJ18 IKCTEPUMEHTAIbHOrO UCNO/Ib30BaHUAY®
ABNAETCA OAHUM U3 Hanbosee LIMPOKO UCMONb3YEMbIX UCKIOUEHMWI B MAaTEHTHbIX cUcTeMax,
perynnpyemsim imbo AeicTByoWMM 3aKOHOAATENbCTBOM, B0 NpeLeseHTHbIM NPaBom. XOTA B
HaLMOHaNbHbIX U PErMOHaNIbHbIX 3aKOHOATe/IbCTBAaX COOTBETCTBYIOLLME MONOMKEHMUA OTAMYALOTCA NO
CBOEMY OXBaTy, B LIe/IOM UCK/IIOYEHUA AJ1A HAYYHO-UCCNIe0BaTENbCKOM AeATEIbHOCTU AatoT
BO3MOXHOCTb UCC/1Ie40BaTeNAM OLeHNBATb CBOMCTBA 3aMaTEHTOBAHHbIX M306pETEHI, 3aABNEHHbIE B
naTeHTax, y/lydlwaTh 3anaTeHToBaHHble M306peTeHUs, He onacanch HapyLIEeHUsA NaTEHTHbIX Npas. Ecau
TaKUX UCKNIOYEHMIA He ByaeT, TO CyLLecTByeT BEPOATHOCTb TOTO, YTO Y4YEHbIE, B C/Ty4ae UCMO/b30BaHUA
MMM 3anaTeHTOBaHHOIO n3o6peTeHns B CBOMX UCCe[0BaHUAX, ByayT npecnefosaThes B cysebHoM
nopagke. Mpeanonaraercs, 4TO TakOW BKaZ B cO3AaHue 61aronpuaTHbIX YCI0BUI 418 HayYHO-
“ccnenoBaTeNbeKo AeaTeibHOCTU ByAeT cnocobCTBOBaTL PacrnpoCTPaHEHMIO U Pa3BUTMIO TEXHUYECKUX
3HaHWUI N COBEPLUEHCTBOBAHMIO TEXHONOMMI 1 TeM CambiM 06ecneynBaTh AOCTUXKEHUE Lieneil naTeHTHOM
CUCTEMBI.

1 Obuee obcyxaeHune no sonpocy 06 akoOHOMUYECKoi LienecoobpasHOCTW NaTeHTHO cucTeMbl CM. B rnase ||
Otyeta o MexayHapoaHoii naTeHTHol cucteme (SCP/12/3 Rev. 2).

2 TpeboBaHWs B OTHOLLEHWW NaTeHTOCNOCOBHOCTY UMW PACKPLITUS UHOPMALIMK, B YACTHOCTY, SIBRSIOTCS
[10MOMHUTENBHLIMU MEXaHW3MaMU, UHTErPUPOBaHHLIMU B CUCTEMY Ha 3Tane [0 Bblgauu naTeHTa.
3 Kak TepMuH gaHHOE NOHATUE He UMEeET enHOI hPOPMYMMPOBKUA: B HEKOTOPbIX CIyyasix UCMOMb3yeTcs

BbIpaXeHne «UCKIMoYeHns Ang UCCneaoBaHuing, B APYINX — «ACKINIOYEHUA ANA Hay4YHOo-UccresoBaTenbcKom
OEATENbHOCTUY, a B-TPETbUX — KUCKITKOYEHNS AN 3KCNEePUMEHTANbHOro UCNONbL30BaHUAY; B AaHHOM
BOKYMEHTE 3TN TEPMUHbI GYLWT NPUMEHATLCH Ha B3aVMO3aMEHSIEMOM OCHOBE.
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2. Llenn v 3apaumn uckatoueHun ana Hay4yHo-

nccnenoBaTesibCKko N JesiTeNbHOCTU

4.  CTOPOHHMKM UCKNIOYEHUI A1 HAYYHO-UCCe0BaTe/IbCKOM AeATENIbHOCTU YTBEPXKAAIOT, 4TO
UCKIOYEHUA ANA HAaYYHO-UCCNe0BaTEIbCKON AeATENbHOCTM M SKCMEPUMEHTANIbHOTO UCMONb30BaHUA
UMNIMLMTHO BbITEKAIOT U3 quid pro quO NaTeHTHOM CUCTEMbI, MOCKO/bKY HUKAKUMU APYTUMU NPUYUHAMK
HEeNb3A 06BACHUTL MHTEPEC, KOTOPbIN B paMKax NMaTeHTHOW CUCTEMbI YAeNAETCA CBOBOLHOMY JOCTYNY K
PaCKpPbITON MaTeHTHOW MHdOpMaLMn >,

5. MaTeHTOO6MaAaTENAM NPEAOCTABAATCA UCKNIOUUTEIbHBIE NPABA C Lie/Iblo NpeAoTBpalleHns
MCMO/Ib30BaHUA 3aNaTeHTOBaHHbIX M306pEeTEeHUIt APYTVMU NLE@AMKM, U B 0OMEH Ha 3TW UCK/IIOYUTE IbHbIE
npasa nateHToo61aaaten 06a3aHbl packpbiBaTb MHGOPMALIMIO, KacaloLlytoca 306peTeHuin. PackpbiTue
WHPOPMALMM PaCCMaTPUBAETCA Kak BasKHEWLLMIA S1@MEHT NaTeHTHON cucTembl. OHO CYXKUT OCHOBOW
ans obecneyeHna 6anaHca nHTepecos usobpetatens v obuiecTsa. Mo KaxkAOMy NaTeHTY 3aABUTENN
06:3aHbl NPEJOCTaBAATb TEXHUYECKME AeTanu n306peTeHns, KOTopble CTaHOBATCA 06LEeA0CTYNHbIMM
nocpeacTBom nybAMKaLLMM NaTEHTHOW 3aABKM MO UcTeyeHun 18 mecaLes € AaTbl ee nogaun®.

6. CyLLLeCTBYeT MHEHMWE, YTO [/1 NPOBEPKM JOCTOBEPHOCTM PACKPLITUsA NATEHTA M TOTO, 0CTaTOYHO /11
TaKoe pacKpbITUe AJiA ero Peann3aLnm, JOMKHO BbiTb paspelleHo HEKOTOPOe HeCaHKLIMOHNPOBaHHOE
MCNO/Ib30BaHUE NaTeHTa B TEYEHMe ero CPpoKa AeicTBuA. B aToi cBA3u npodeccop BeHTIM NOACHAET, YTO
UCK/IOUEHWE 417 «IKCNEPUMEHTA/IbHOTO UCMO/b30BaHMA» HEOOXOAMMO A/1A NOAAEPHKAHUA
GYHKLUMOHMPOBAHMA CAMOM NaTeHTHOI cucTembl. OH OTMeYaeT:

«[lockonbKy eduHoe ucxodHoe ycaosue yHKYUOHUPOBAHUSA COBPEMEHHbIX MAMEHMHbIX cucmem
3aKAK0YaeMCcs 8 MOM, Ymo nameHmoobaadamesns packpsieaem usobpemeHue 011
HEeo2PaHUYEHHO20 Kpy2a Uy, ¢ mem ymobbl OHU MO2AU Peanu30eams makoe usobpemeHue, mo
oyesUOHa HeobxoduMmocmes MpPedocmasaeHUs 3MUM AUYAM 803MOHCHOCMU 3KCepumeHmasnbHo20
UCM0b308aHUA U306pemeHUs, Ymobbl OHU MO2/1U MPo8epuMs, pabomaem AU OHO Ha camom desne
(u 8 docmamoyHoli nu cmerneHu packpsimo). B cesA3u ¢ mem, Ymo nameHmHole 6e00McMea He
6epym Ha cebs sbinonHeHue 3moli 3a0a4u, MaKoe npaso O0MHHO MPedocmasaamsca
KOHKYpeHmMam, MocKos1bKy UMeHHO OHU 3aUHMepecosaHsbl 8 U3yvyeHuu smoz0 80npoca u, 6
KOHEYHOM c4eme, 8 ocriapueaHuu delicmgumesnsHocmu nameHma. bosee moa2o, 803MOXHOCMb
rposepKu uzobpemeHus 00AHHA NPedocMasaAmMbCA C MOMEHMa 8610a4u nameHma. B KoHye
KOHU08, He UMeno 6bl HUKAKO20 CMbIC/A 30CMAB/AMb 3MUX KOHKYPEHMO8 #0amb ucmeveHus
cpoka delicmeus nameHma, npexoe 4em OHU CMo2su bbl e20 ocriopums 7.

4 Cwm. Rebecca S. Eisenberg, ‘Patents and the Progress of Science: Exclusive rights and Experimental use’.
Chicago Law Review (1989), Vol 56, ctp. 1017. Cm. Takxe J. C. Lai et all “Intellectual Property and Access to
Im/material Goods”, 2016, ctp. 103.

5 B naTeHTHOM 3akoHogaTenbcTee BOMbLIMHCTBA CTpaH coaepxuTcs TpeboBaHne 4OCTaTOYHO SICHOTO U MOSTHOTO
packpbITUS M306peTeHns, YTobbl OHO MOrNO BbITh Pean3oBaHo CNeLManiucToM B JaHHO obnacTi, 1 B
OTAENbHbIX CTPaHax - TpeboBaH1e ykasaHus ny4dLuero crocoba peanusauum U306peTeHus.

6 My6nuyHoe packpbiTie nocrie 18 MecsiLieB siBNSeTcst HOpMO B GoMbLIMHCTBE CTPaH. OZIHAKO B HEKOTOPbIX
cTpaHax MoryT npegycMmaTtpusaTbCs U Apyrie CpoKu.
7 Cw. Professor L. Bently et all. “Exclusions from Patentability and Exceptions and Limitations to Patentees’

Rights, SCP/15/3. BeHTtnu farnee 06bsCHsIET, 4To «(3T0) ero obocHoBaHWe B MOMNb3y WCKITIOYEHNI AnA
aKCTepUMEHTANbHOrO UCMOMNbL30BaHNS, pasymeeTcs, onpasabiBano Gbl MuLlb Y3koe UCrnonb30BaHue
VCKMIOUEHUIA 4TS SKCTIepUMeEHTa «Hag 06bekTom» naobpeTeHnst. OgHako, 310 6b1s10 Bbl MOMHOCTLIO
COBMECTUMO C 3KCMIEPUMEHTaMU, KOTOPLIE B KOHEYHOM CHETe UMEIOT KOMMEpUECKYIO Liernb. B KoHLe KOHLI0B
MOTUBALMS KOHKYPEHTOB 3aKMKOYAETCA B TOM, 4TO6bI KOHKYPUPOBATLY». CTP.59 AOCTYNHA B PEXUME OHMANH Mo
anpecy: http://www.wipo.int/edocs/mdocs/scp/en/scp_15/scp_15_3-annex1.pdf.
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{ BcraBka 1. Lienn rocyaapctBeHHOro peryiMpoBaHus NpUMeHeHUA UCKNoYeHU B KaHage

«Koeda usobpemamenu nodarom nameHmMHyr 306Ky, OHU Mem cambim 0aom coaaacue Ha
packpsimue uHpopmayuu o ceoem usobpemeHuu. UCKAYeHUs 018 3KCNepumMeHmanbHo20
| UCI016308aHUA 10360/1410M Opy2UM AUYAM U3y4Umb OGHHOe U306pemeHue, 60Crob308a8LUCH
| docmynHoli & pesynbmame packpsimus uHGopmayueti. B mpuHyurie, 3mo A6asemcs 00HUM U3
| anemeHmos cobodeHus banaHca npae u 0b6asaHHocmell 8 pamkax nameHmMHol cucmemol ®».

7. B 37OV CBA3M B OTBETaX HEKOTOPbIX CTPAH Ha BOMPOCHUK 06 OrpaHUYeHUAX U UCKNIOYEHUAX U3
MaTeHTHbIX NMPaB, KOTOPbIN paccbinanca MocTtoAHHbIM KoMuTeToM BOUC no nateHTHomy npasy (MKMM)
(nanee - “BOMPOCHUK”), TaKKE YKa3bIBAETCA, YTO TPETLUM CTOPOHAM C/ieAyeT pa3peLlnTb UCNONb30BaThb
n3obpeTeHune ANA SyyLlero MOHMMaHUA COAEPIKAHMA ONUCaHUA U 3aABNEHHbIX CBOMCTB
3anaTeHTOBaHHOro n3obpeTeHuna, c Tem 4Tobbl, HaNpUMep, NPUOBPECTU 3HAHKUA, YPOCTUTb
NULEH3UPOBAHUE UIN OCMOPUTL AENUCTBUTE/IHOCTb NaTeHTOB®.

8. Kpome TOro, apryMeHT B no/ib3y «cHanaHCMPOBaHHOCTUY TaKXKe UCMO/b3yeTca ANA 06bACHEHUA
uesiecoobpasHOCTU NPUMEHEHMWA UCKIOYEHWUI A1 HAYYHO-UCC/Ie0BaTENbCKON AeATENBHOCTU. UHbIMM
CNOBaMU, N8 TOTO YTOObI CYKUTb MHTepecam O6LLECTBA B LIEIOM, 3TU UCK/IKOYEHMA NMPU3BaHbI
obecneynTb Hagnexalmii 6anaHc Mexay MHTepecaMn NPousBoaUTeNEl U NONb3oBaTeNeN
TEXHO/IOTUYECKMUX 3HAHWIA B LieNIAX MaKCMMa/IbHOTO MOBbILLEHUA NO/b3bI A8 061wecTBa. MoCKOMbKy
60nbWKNHCTBO N306peTeHnin (ecnn He Bee) caenaHbl Ha OCHOBE PE3y/NbTaToB MPe/ALIECcTBYOLLIMX
“ccneaoBaHUiA MM NOYYEHHbIX PaHee 3HaHWIM, CYUTAETCS, YTO 3anpeLleHne Kakoro-1Mbo NnpumMeHeHus
APYrMmu uccnefosatesaMm BCEX 3aNaTEHTOBAHHbIX U306PETEHUI, HAXOAALUMXCA NOA NaTeHTHOM
OXPaHOM, HECOM3MEPUMO OFrPaHUYMBAET BO3MOXKHOCTU A/15 CO3/laHWA HOBbIX M306peTeHmii'®. B
YaCTHOCTM, CyTb TAaKOrO apryMeHTa 3aK/Il04aeTCA B TOM, YTO MCMONb30BaHMWe 3anaTeHTOBaHHOIO
n3obpeteHnsa ANA Hay4YHO-UCCNe[0BaTENIbCKON AeATENbHOCTH, HanpaBeHHOW Ha CO34aHue HOBbIX
n306peTeHnit, He [OMKHO OrpaHnuMBaTbeA. Ecau Bceobuias coumanbHas 3aAaya 3akao4aeTcs B TOM,
4TO6bI B MaKCMMa/IbHOW CTENeHU pa3BMBaTb M306peTaTeNbCTBO, TO 3TO Ta 061aCTb, B KOTOPOW AelicTBUe
MaTeHTHOro 3aKOHOAAaTeNbCTBA CieyeT OrPaHUUYUTb: B MPOTUBHOM C/ly4ae NpUMeHeHUe NaTeHTHOro
3aKOHO/aTe/1bCTBA B KOHEYHOM UTOre OrPaHUUYUT UMEHHO Te BUAbl AEATE/IbHOCTU, KOTOPbIE OHO
npU3BaHO pa3BuBaTb B MaKCMMaNbHO BO3MOXKHOW cTeneHn ., CooTBETCTBEHHO, BO MHOTUX CTPaHaXx Lienw
rocy4apCTBEHHON NONUTUKM NPU NPEOCTaBNEHUMN UCKIIOUEHMIN AN1A SKCNEPUMEHTA/ILHOTO
UCMO/Ib30BAHMA MU AR HAYYHO-TEXHUYECKOM AeATENbHOCTM 3aK/1K04aloTCA B OKa3aHMM CoaencTBuA
NPOBEAEHUIO HAaYYHbIX MCCNIEA0BAHNI 1 Pa3BUTUIO TEXHUYECKOTO MPOrpecca, a TakKe B NOOLPeHn
n3obpeTaTenbckom aeATenbHoCcTU!Z,

8 Cwm. oTBeT KaHapb!l Ha BOMPOCHUK.

9 Cwm., Hanpumep, 0TBETLI Ha BoMpocHuk Pecnybnnku Kopesi u Poccuiickoit degepauuu. B HekoTopbIx criyyasx
nateHToobrnagaTenb MOXET UMETb Nyylle BOSMOXHOCTY AMs MALEH3MPOBAHISA UMK NEpeaaYn npas Ha ero/ee
3anaTeHToBaHHOe u3obpeTeHne, ecnu TPETbU CTOPOHbLI CMOTYT 03HAKOMUTLCS! CO CBOMCTBAMM
3anaTeHToBaHHOro M306peTeHNs 10 COBEPLLEHNS 3TUX AeWCTBUWIA. CM., Hanpumep, OTBET Ha BOMPOCHUK
Poccuiickon ®epepauun.

10 Cwm. J. C. Lai et all “Intellectual Property and Access to Im/material Goods”, 2016, ctp. 103.

m Cw. Professor L. Bently et all. “Exclusions from Patentability and Exceptions and Limitations to Patentee's’
Rights, SCP/15/3, cTp.59.

12 CmM., Hampumep, OTBETLI Ha BOMPOCHUK 06 OrpaHUYEHUsIX U UCKIMIOYEHNSIX U3 NMaTEHTHLIX NPas, Nory4YeHHbIe oT
Anmxwvipa, Asctpum, BytaHa, Bpasunuu, lepmanun, MoHaypaca, Benrpuu, Utanuu, AnoHun, Huaepnanaos,
Monbiwm, MopTyranuu, Pecnybnukn Kopes, Cep6un, Ucnanuy, Lseumn, LLseiuapun, YraHasl, YkpauHsl,
CoepavnnenHoro KoponescTea 1 3umbabee. B aToli cBasu B oTeeTe Hopeeruu, sassnseTcs, 4To
«UCKIOYMTENBHOE NPaBo, NPeAoCTaBIseMoe NaTeHTOM, OTHOCUTCS TOMNBKO K KOMMEPYECKON LIEHHOCTH
1306peTeHns», a He K «MCMosb30BaHWI0 N300PETEHNS B KAYECTBE UCTOYHMKA 3HAHWIT AN AanbHerLLmx
uccnegosaHuin 1 pasentus». B oTBeTe MepmaHuu, 0TMEYaEeTCs, «4YTO UCKITIUYEHUE ATA Hay4HO-
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BcraBka 2. Llesin rocysapcTBeHHOrO perynmpoBaHua NPUMEHEHMA UCKNIOYEHWI B Pecny6vke
Kopes

«/Irobas mpembsa cMopoHa 00AHHA UMemb MPaso Ha pabomy ¢ A066IM 3aMaMeHMo8aHHbIM
u3o6pemeHuem, ¢ mem Ymobs| Ay4uie MoHUMame CoOepHaHue OnucaHus U ceoticmea
3anameHmMoB8aHHo20 U3obpemeHus. Kpome mozo, cywecmsyom 603mMoXHoOCMU 045

ycosepuieHCmMeo8aHUs U306pemeHUs Ha OCHOBE y}(e UCI0/1b3yemMo20 3anameHmosaHHo20
u3o6pemeHus. Mcnonb306aHuUe 3aMameHMo8aHHO20 U306pemeHus 8 3Ha4UMesnbHoU cmeneHu
criocobcmayem passumuto mexHono2udl, u 0o mex nop, MOKa nPodyKm, pa3pabomarHeil Ha 0CHose
pe3ynbmamos UcronsL308aHus U3obpemeHus, He 6ydem ebisedeH Ha PbIHOK, MameHmMoobaaoamers
He Hecem npamsix nomepsy.

9. B 3TO/ CBA3M HEKOTOPbIE SKCMEPTbI TaKXKE OTMEYAIOT, UTO, C TOYKM 3pEHUA TOCYAaPCTBEHHOM
MOMMTUKM, KYMYNATUBHbIN XapaKTep TEXHONOTMYECKOT0 PasBUTUA B BONbLUMHCTBE CEKTOPOB TpebyeT
COXpaHEeHMA BO3MOMHOCTE AR MHHOBALMOHHOM AEATENBHOCTM 1 YTO «MATEHTHbIN PEXKNM,
NPenATCTBYIOLWMIA AanbHelel MHHOBALMOHHON AeATENIbHOCTU, HE MO3BO/IUT JOCTUYb camoM ero
uenn'®». AHanormyHo, B oteeTe Kutas Ha BOMPOCHMK yKa3blBaNOCh, YTO KHAYUYHbIE U TEXHONIOTMYECKMue
MHHOBALMK BCEraa OCYLLEeCTBAIOTCA Ha 6ase JOCTUTHYTOrO YPOBHA TEXHUKU» U, COOTBETCTBEHHO, «€C/N
6bl UCNONB30BaHNE COOTBETCTBYIOLMX NAaTEHTOB B UCCNEA0BATENbCKUX M SKCMEPUMEHTAIbHbIX LIeNAX
6b1710 BO3MOXKHO TO/IbKO C MPeABapUTeNIbHOrO COriacua nateHToobnaaatenei, aTo TOpMo3uo bbl
NPOLLECChI HayYHbIX MCCEA0BaHMIA U OMbITHO-KOHCTPYKTOPCKNX Pa3paboTok v TeM CaMbiM CLEPXKNBAIO0
6bl Hay4HO-TEXHUYECKMI NPOrpecc, BCTynas B NPOTUBOPEUME C 3aKOHOAATE/IbHOM Lie/Iblo NAaTEHTHOTO
npasa». B oTBeTe Bpa3nanM NOACHAETCA, YTO, MOCKONbKY NaTeHTHas CUCTEMA HanpaB/ieHa Ha
CTUMYNMPOBAHUE UCCAE0BAHMIA M MHHOBALMI, 06ecneunBas OCHOBY, Ha KOTOPOI NO/IE3HbIE CBOMCTBA
“306pETEHNIA MOTAN Bbl CTYXUTb 0BLLECTBY B LIESIOM, LieNIb UCK/TIOYEHNI 15 Hay4YHO-TEXHUYECKOW
[eATeNIbHOCTY 3aKNI04aeTCA B TOM, YTOObI «OrpaHMyMTL NPaBa, NPeAoCTaBifeMble NAaTEHTOM, U TEM
camblM 06ecneynTb NpoBeeHne HaydHbIX MW TEXHONOTUYECKMX UCCNeA0BaHUI, [OCTUTAn HAZ/Iexallero
GanaHca Mexay MHTepecamu npasoobnaaatenieil 1 TPETbUX CTOPOH 1 B TO 3Ke CamMoe BPems COAeNCTBYA
[anbHelileMy pa3BuTUio 0bLecTBa». B oTBETaX APYrux CTPaH, B Le/I0M, OTMEYaeTca BaXHOCTb
cB060O/bl NPOBEAEHUA UCCIEA0BAHMI M OTCYTCTBMA ONAceHMit 33 HapyLWeHWe NaTeHTHbIX npas’®.

10. HekoTopble cTpaHbl B 061aCTb NPUMEHEHUA UCKIIOYEHUI AR Hay4HO-MCCNeA0BaTENbCKOM
[eATeNIbHOCTY TaK}Ke BK/oYatoT obyyeHne, 0TMeYas, Yto NpUMEHeHKe Takux WCKNOYEHWUW CTUMYAMpYeT
pa3BuTUe 06pa3oBaHMA 1 NOBbILLIEHWE YPOBHSA npenogasaHua®’.

NCCREeaoBaTenbCKoN AeATENbHOCTUY [...] «OrpaHMYMBaET NaTEHTHYI0 OXpaHy 1 ynpoLiaeT paspaboTky HOBbIX
TEXHOMOTWit Ha OCHOBE 3anaTEHTOBAHHbIX N306PETEHN».

18 CM. OTBeT Ha BOMPOCHUK, Mony4YeHHbli oT Pecny6nuku Kopes.

14 Cw., Hanpumep, Correa, C., ‘The International Dimension of the Research Exception’. JokymeHT AAAS/SIPPI
oT siHBapsi 2004 r., cTp. 16.

15 CM. Takxe OTBETbl Ha BOMPOCHUK 00 OrpaHnyeHnsX 1 UCKIIYEHUAX N3 MaTEHTHbIX Npas, Nony4eHHbIe oT
Kanagpl, Keipruizckoit Pecny6nuku, Poccuiickoin eaepaumn, LWpwn Nankn u CoeanHeHHbIx LLITaToB Amepukiy,
KOTOpble AOCTYMHbI B pexuMe OHMaitH no agpecy: http://www.wipo.int/scp/en/exceptions/.

16 CM., HanpuMep, OTBETLI Ha BOMPOCHWK, Mony4eHHble oT ABcTpuy, Lseiuapun n Poccuiickoin Peaepaumu.

7 CM., Hanpumep, 0TBETbI Ha BOMPOCHUK, MoIyYeHHble oT MHaoHesun v MoHaypaca.
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BcraBka 3. Llenu rocyaapcrBeHHONO peryIMpoBaHus npumeHeHua uckaoveHnii B Kocta-Puke

“Bo3moncHo, 0OCHOBHAA 300040 3aKA04AeMcs UMEHHO 8 Mom, Ymobbl peanu308ams Mo UCKAYeHue
0418 Hay4HO-UCcc1e008amesbCKUX U y4ebHelx 3a6edeHuti makum o6pazom, Ymobbl nameHmMHas
O00KyMeHmMayus Moafa UCronb308ambcs 8 y4ebHbIX Uensx, 0 maKie 8 Ka4yecmae UCmOYHUKA

800XHO8EHUA 0151 MEop1ecmaa U (hopMUpOBAHUA HOBbIX 3HAHULL. /1A 3mM020, 6 c80k0 o4epeds,
mpebyemcs n0020moeKa Hay4Ho-MpenodasamesbCKo20 COCMAasd, ¢ mem Ymobbl iameHmMsl Mo2/u
CMame pecypcom, Ucronb3yemsim rpexcoe eceao 8 KAaccax u nabopamopusx”®
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TpeboBaHMA 0 PACKPbITUM CYLLHOCTU U306peTeHNA A1A HEOTPAHUYEHHOTO Kpyra /L, Bmecte c Tem,
B COOTBETCTBWM CO CTPATErMYECKOI Lie/Ibio MAaTEHTHOTO 3aKOHOAATeNbCTBA KaK 06LECTBO, TaK 1
yYeHbli1 «3aKOHHO 3aMHTEPECOBaHbI» B UCMOb30BAHUN PacKpbITOM NAaTEHTHOM MHGOPMaLMK B
MOAAEPMKKY Pa3BUTUA HayKWM M TEXHUKK. XoTA [pynna He aenaet Kakoro-nnbo BbiBOAA
OTHOCUTE/IbHO NPaBUIbHOCTM Nt0ObIX TAKMX HALMOHA/IbHbIX UCK/TIOYEHUI C TOYKU 3peHUA
nonoxeuun cratobu 30 CornawweHusa TPUTMC, BmecTe € TeM OHa CorlallaeTca C UCnoJib30BaHUEM
TEPMUHA «3aKOHHbIE UHTEPECHI» B ero 0BLEenpUHATOM 3Ha4YeHUM B NPaBOBOM aHaNU3e Takoro
poga®».

13.  Xota lpynna He NpuLLIa K YHeTKOMY BblBOY O COOTBETCTBUMW UCKIIOYEHWA AJ1A HAayHHO-
nccnenoBaTeNbCKOW AeAaTeNbHOCTU nooxeHnam ctaten 30 CornalieHna TPUNC, mHOTMe 3KCnepThl
CYMTAIOT, YTO, MO MHEeHMIo [PyNMbl, TAKOE UCKNOYeHWe ByaeT paccMaTpUBaTLCA KaK «OrpaHnYeHHoe
VCK/TIOYEHMEY MO CMbIC/Y JaHHOW cTaTbh?h.

14. Kpome Toro, B mpotokosiax neperosopos no Cornawexuto TPUMC nepsbie NPOEKTbI MOJIOXKEHUN,
KOTOpble A0/XKHbI 6biv BOWTH B cTaTbio 30, NpeaycmaTtpuBasin BKIYEHWE MPUMEPHOTO NepeyHs
WCK/TIOUYEHUI, BKIOYAA UCKIIOYEHUE /1A KHAYYHOTO UCMO/Ib30BaHMA». B KOHeYHOM cyeTe, OT
NPUMepHOTo NepeyHs 0TKasanuch B Nob3y 6onee obuieit GopmynMpoBKM, KOTOpPas NpeacTasaeHa B
cratbe 30 Cornawenus TPUMC, npu 3ToM B NPOTOKO/1ax neperosopos no Cornawenuto TPUMC oTcyTcTeyeT
0BBACHEHME MPUYMHDBI ANA NPUHATUA TAKOTO peLleHna’.

4. VcknroyeHus ANs HaydHO-UCCefoBaTe 1bCKoM

AeATeNbHOCTU B PermoHal/ibHbIX 4OKYMEHTaX

15.  [pUMeHeHWe NCKIIOYEHUN 1A HayYHO-UCCIeA0BaTe IbCKOM AeATENbHOCTH, B YAaCTHOCTH,
PEryNnpyeTca HECKONbKMMM PErMoHa/bHBIMU AOKYMeHTamMu. K Hum oTHocATea: PelueHmne No 486,
ycTaHasnusatoLee O6Lyil peskum OXpaHbl MPOMbILLIEHHON COBCTBEHHOCTU AHACKOTO coobuecTea
(nanee — «PeweHune Ne 486 AHACKOrO coobuiectsa»); CornaweHue «O nepecmoTpe CornaiueHns baxru
oT 2 mapta 1977 r. 0 co3ganuv AppuKaHCKON opraHm3aumm WHTeNNeKTyanbHoW co6cTBEHHOCTUY (1999)
(nanee — «Cornawenwue baHru»); MaTeHTHOe 3akoHOAaTeIbCTBO CoBETa COTPYAHNYECTBA apabckmx
rocypapcts Mepcuackoro 3anuea; MaTeHTHas MHCTPYKUMA K EBpasuiickon MaTeHTHOM KOHBEHLMMU U
CeBepoamepuKaHCKoe cornalleHne o ceoboaHomn Toprosne?.

20 [Joxyment BTO WT/DS114/R, n. 7.69.

2] Cw., Hanpumep, Professor L. Bently et all. “Exclusions from Patentability and Exceptions and Limitations to
Patentee’s’ Rights, SCP/15/3, MpunoxeHue |, cTp. 39, AOKYMEHT JOCTYNHbIA B pexume OHNawH no agpecy:
http://www.wipo.int/edocs/mdocs/scp/en/scp_15/scp_15_3-annex1.pdf; unu Correa, C., ‘The International
Dimension of the Research Exception’. [okymeHT AAAS/SIPPI ot sinBaps 2004, ctp.19.

22 Nokyment BTO WT/DS114/R, n. 7.70.

P Yro kacaeTcs EBponbl, To ctathst 27 Cornatuenus o nateHtax Cooblectsa (89/695/EEC) (npuHsaToro 15
nekabpsa 1989 roga) npegycMmaTpuBaeT NpUMeHeHne UCknodeHns ans Hay4HO-UccnenoBaTenbCKon
JesitenbHocTn. XoTs CornatueHue ele He BCTYNWUIO B CUITY, HEKOTOpbIE JoroBapusatoLLmecs rocynapcrea
MpUBENN CBOE HaLMOHAarbHOe 3aKOHOAATENbCTBO B COOTBETCTBUE C 3TUM CornalueHnem. [peanonaraeTcs, 4To
CornatueHve o eavHom natenTtHom cyae (EMC), koTopoe, B 4acTHocTH, ByAeT rapMoHM3/poBaTh
MaTepuanbHoe NaTeHTHoe Npaso B TOM, YTO kacaeTcs 06bema 1 orpaHuyeHuid NpeaoCTaBnAemMbIx Npas, a
TaloKe CPEACTB NPABOBON 3aLUMTHI B Crlyyasix NPaBOHAPYLLEHWUA B OTHOLUEHUN €BPONECKUX NaTeHTOB U eANHbIX
€BpONEencKUX NaTeEHTOB C AeliCTBMEM Ha TEPPUTOpUK BCEX roCyJapCTB — YIeHOB EC, npuBegeT Kk AanbHenLwen
rapMoHuaaumu. YTo kacaeTcs UCKMIoUEHN 4115 Hay4HO-MCCIIeA0BaTENbCKON AeATeNbHOCTM, TO CTaTbs 27
rnasbl V Cornawwenus o ETMC rnacurt: «[paea, npegoctasnsemble NaTeHTOM, He pacnpoCTPaHATCA HA Ha
OAHO 13 crieaytolwmx aencteuit: «| ... ] (b) aeicTeus, coBepLuaemMble B 3KCNEpUMEHTanNbHbIX LIensix B
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16. B 3Tux AOKyMEHTax GOpMyINPOBKM COOTBETCTBYIOLLMX MOIOKEHMI OT/IMYAKOTCA APYr OT Apyra, U B
OTHOLLEHUU 11060r0 U3 3TUX MONOXKEHWNIA, ONpeAenAoLWUX NOTEHLMANBHYIO Chepy NPUMEHEHUA TaKUX
WMCKJ/TKOYEHWIA COTIaCHO COOTBETCTBYIOLMM PErMOHaNbHbIM JOKYMEHTaM, He Bbin0 HallgeHO HUKAKUX
A,OMOIHUTENbHBIX PEKOMEHAALIMI B TOM, YTO KacaeTCa WX TOIKOBAHWUA 1 NPaBOBOM OLEHKM 2,

OTHOLUEHNN 06beKTa 3anaTeHToBaHHOro U3obpeTeHus; [...]». Mo coctosHuo Ha 25 HosBps 2018 ropa
Cornawuenue o ETNC He BcTynuno B cuny.
24 OgHaxo, Mo kpaitHern Mepe B cBaan ¢ CornalleHnem Baxry, B aHanutuueckoil sanucke FOHKTAL — MUTYP

rOBOPUTCS, YTO, B OTCYTCTBUE KAKUX-NIMGO AOMOMNHUTENbHBIX YTOUHSIOLLMX (DOPMYNMPOBOK, (hOPMYMMPOBKY,
cofepxallnecs B JaHHOM NpaBoBOM [OKYMEHTE, NO3BOMAT 0CBOOOANTL OT OTBETCTBEHHOCTY 3a HApPyLLIEHUS
MaTeHTHbIX Npae B CIy4Yae OCYLLECTBNEHNS nMpakTnyecku noboli HayYHO-TEXHUYECKOW UcCrenoBaTernbCKo
LesATeNnbHOCTH. AHanutuyeckas sanucka FOHKTAL — MLUTYP Ne7, mapT 2010 r. UcknioveHus ans HayyHo-
“ccrnefoBaTenbCkoM U AKCNEPUMEHTASTbHON AEATENLHOCTY B NaTEHTHOM NPaBe: IOPUCANKLNOHHBIE Pasnnumns v
nosectka gHa BOWC B obnacTu passutus.



Tabnuual. PETMOHAJ/IbHBIE AOKYMEHTbI

PeweHue Ne 486 AHackoro coobuiecrsa’

MaTeHTHOE 3aKoHoAaTenbcTBo CoBeTa
coTpyAHMYecTBa apabCKkux rocyaapcTs
Nepcuackoro 3anusa 2

CornaweHue banru %7

MaTeHTHaA MHCTPYKLUMA K EBpasunitckoi
NaTeHTHOM KoHBeHLUumn 2

25
26

27

28
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CraTba 53:

«MaTeHToobnagartesb He BpaBe OCYLECTBNATb
npasa, yKasaHHble B Npe/blaylieil CTaTbe, B
OTHOLLEHWNU CAEAYIOLLIMX AEACTBUIA:

-]

(b) melcTeua, coBepLIaeMble UCKTIOUYNUTE/IbHO B
SKCMepUMEeHTa/IbHbIX LE/IAX B OTHOLWEHUMN 06beKTa
3anaTeHToBaHHOro U3obpeterus;

(c) peincTBumA, coBepLiaeMbl UCK/IIOUUTENIbHO B LieNAX
06y4eHuns Uv NpoBeseHNA HayuHbIX Uau
aKafeMUUYecK1X UCcae0BaHNn».

CraTbs 14 (1):
«MaTeHTHbIE NPaBa He PacnpOoCTPaHAITCA Ha:

1) [leiCcTBUA, COBepLUaeMble UCKIIOUYNTE/IbHO B
Hay4HOM-NCCNeA0BaATE/IbCKUX LIENAXY.

Cratba 8(1)(c):

«(1) NpaBga, BbITEKAlOWME U3 NATEHTa, HE
pacnpocTpaHATCA

[...]

(c) Ha peicTBUA B OTHOLLEHUU 3aMaTEHTOBAHHOTO
n306peTeHns, OCyLLLeCTBAAEMbIE B
3KCMEPUMEHTANIbHbIX LLeNAX B XOe Hay4HO-
TEXHUYECKMX UCCNeA0BaHUMNY.

Mpasuno 19:

“He NPW3HaIOTCA HapyLUeHWEM eBPa3mUinCKOro naTeHTa
cneaytolime AeUCTBUA, CBA3AHHbIE C
MCMO/b30BaHUEM 3anaTeHTOBAHHOMO M306peTeHus:

[...]

- NpOBeAeHMe Hay4YHOTO NCCNe0BaHNA UK
3KCnepumeHTa;”

B Anpackoe coobluectso BxoaaT Bonveusi, Konymbus, Sxsagop u Mepy
B CoseT coTpyaHudectsa apabckux rocyaapcTts lepcuackoro 3anvsa BXOAAT CreAyowne rocysapcrsa:
O6beanHeHHble Apabekue dmmupartsl, baxpeitH, Koponesctso Cayaosckas Apasusi, CyntaHat OwmaH, Katap u

KyBenT.

CornalueHue o nepecMoTpe Cornatuennsi oT 2 mapta 1977 r. o cozaaHun ApUKaHCKOA opraHusaLmmn
WHTEnnekTyansHoi cobctBeHHocTn (AOUC), 1999. NocypapcTBa-uneHsl AOMWC: BeHuH, bypkuHa-daco,
KamepyH, LientpansHoadpukarckas Pecny6nuka, Yaa, Kowro, Kot-a'Weyap, OkeatopnanbHas 'BuHes, [aboH,
IeuHesi, MBuHes-Bucay, Manu, Masputanusi, Hurep, Ceneran, Toro n Komopckue Octposa.
MocyaapcTeamu-urieHamu EATO siBnsioTcs TypKMeHNUCTaH, Pecnybruka benapyck, Pecnybnuka TamxukucTaH,
Poccuiickast denepauus, Pecnybnvka AsepGanmxaH, Pecnybnnka KasaxcraH, Kbiprbi3ctan 1 ApMeHus.
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5. llpUMeHeHne UCKIIOUYEHNI ANs HayUYHO-
nccnea0BaTesIbCkon AeATeNbHOCTU B Pa3/IMUHBIX

CTpaHax

5.1 lMpaBoBble OCHOBbI PErYINPOBAHUA MPUMEHEHUA UCKTOYEHW
AR HAay4YHO-MUCCNef0BaTeIbCKOM AeATeIbHOCTY

17. B obuieii cnoxHocTH 6binm oTMedeHbl 113 cTpaH, npeAycmaTpuBaloLLmX, COracHo mX
COOTBETCTBYIOLLMM NPaBOBbIM HOPMaM, MPUMEHEHWUE UCKNIOYEHUI 1A HayYHO-UCCNef0BaTebCKOM
AEATENIbHOCTU. B 60/IbLIMHCTBE 3TUX CTPaH KOHKPETHbIE MOIOMKEHMSA, KaCaloLWMecs AaHHbIX UCKAIOYEHMH,
CoAiep>KaTcaA B COOTBETCTBYHIOLLIMX HOPMaX 3aKoHOAaTe/IbCTBa No Bonpocam UC uav nateHTHoro npasa. B
CTpaHax 0bLero npasa UCK/IIOYEHUA A8 HayYHO-UCCNel0BaTE/IbCKOM AEATEIbHOCTH NpeayCMaTPUBALOTCA
npelefeHTHbIM NPaBOM, MPU 3TOM B HEKOTOPbIX U3 3TUX CTPaAH 3TU XKe UCK/TIOUYEHUA 3aKpenieHbl
3aKOHOAATEeNbHO »°. B OMONHEHNM K HACTOALLEMY IOKYMEHTY NPUBOAATCA MOIONKEHMS HaLUWOHANbHbIX U
PErMoHasibHbIX 3aKOHOB 06 UCKAIOYEHWAX AR HAYYHO-UCCNeA0BaTEIbCKOW AeATeIbHOCTY.

Tabnuua 2. CnUCOK CTpaH, NPeAyCMaTPMBAIOLLUX NPUMEHEHHUE UCK/IOUYEHUI ANA Hay4HO-

uccnen0BaTeNIbCKOM AEeATEe/IbHOCTU

Anbanus, Amknp, AHgoppa, AHTurya u bapbypaa, ApreHTuHa, Apmenus, Asctpanus, AsepbaiiaaH,
Bapbapnoc, benapycsb, benbrua, benus, bytaH, Boausus, bocHua u FepuerosuHa, boTceaHa,
bpasunus, bonrapus, bypkuHa-®aco, Kanapa, Kutai, FoHkoHr (Kutait) Konymbus, Kocta-Puka,
Xopsatus, Kyba, Kunp, Yewckas Pecny6nuka, Kopeiickas HapogHo-flemokpaTudeckas Pecry6amka,
Aanua, lomnHuka, JomuHuKkaHckas Pecnybaunka, SkBagop, Erunet, Canbagop, IcToHus, Iduonus,
PuHnaHaus, Ppanums, lepmanua, Fana, Mpeuus, MBatemana, Ffonaypac, BeHrpus, Ucnanaus, MHaus,
WMHpoHesus, Upnanaus, M3pannb, Utanua, AnoHus, Mopaanus, KasaxcraH, Kenus, KbiproiscTtan,
Natsua, NlusaH, Nlnbepus, Nlutsa, Nliokcembypr, Manaitsua, ManbTa, Magpukuit, MeKkcuKa,
Mouronus, Mapokko, Mo3ambuk, Hamunbusa, Hugepnanabl, Hosas 3enaHaus, Hukaparya, Hopserus,
OmaH, Makucrax, Manama, Manya-Hosas M'BuHes, Mapareai, Mepy, PuannnuHbl, MoabLua,
Moptyranua, Pecnybaunka Kopes, Pecnybnnka Mongosa, Pymbinus, Poccuiickas ®egepauus, CeHT-
Jtocua, Can-Tome u MpuHcunu, Cayposckas Apasus, Cepbus, Curranyp, Cnosakus, CioseHus,
Ucnanus, Wpn-NlaHka, LWseuus, WWseliuapus, TagskukuctaH, Taunang, 6biBLIas orocnaBcKas
Pecnybnnka MakegoHua, ToHra, Tpunuaag v Tobaro, Tynuc, Typuus, Yranaa, YKpauHa,
CoeaunHeHHoe KoponescTso, CoeauHeHHble LLTaTbl AMepuku, O6beanHeHHan Pecnybnuka
TaH3aHuA, Ypyreal, Y3bekucraH, BbeTHam 1 3ambus.

18. B TO Bpems, Kak B 3aKOHOAATE/IbCTBE BONBLUMHCTBA CTPaH, YKasaHHbIX B TabauLe 2,
npeslyCMOTPEHO OTAE/IbHOE MONOXKEHWE 06 UCK/TIOUEHUAX 419 HayYHO-UCCNeL0BaTENbCKOM
AEATeNbHOCTYU, B HEKOTOPbIX CTPaHaX OHO 06bEANHEHO C NONONKEHUEM 06 UCKNIOYEHWAX ANA BbIMNOAHEHNA
perucTpaumoHHbix npoueaype.

Z K'atum cTpaHam obuiero npasa oTHocsTest ABcTpanus, KaHaaa, u Hosasi 3enanaus.

a0 OTuMK cTpaHamu senstoTca bocHus u MepueroeuHa, Xopsatus, Yeluckas Pecnybnuka, Benrpus, cnanaus,
MopTyranus, Pecnybnuka Kopes, Cepbus, Criosakus, CrioseHus, 6biBlias orocnasckas Pecnybnuka
Makenonus, Ypyrean n BoetHam. [lononHUTenbHY0 UHGOPMaLMIo 06 UCKMIOYEHNSIX ANS BbINOMHEHNS
perncTpaumoHHbIX npoueayp cm. B JokyMeHTe SCP/28/3.
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19. B HEKOTOPbIX APYrMX CTPaHaX B COOTBETCTBYIOLLMX 3aKOHAX OTCYTCTBYIOT KOHKPETHbIE MON0XKEeHUA
06 UCKNIOYEHUAX ANA HaY4YHO-WUCCeL0BaTe/IbCKOM AeATeIbHOCTU. BmecTe ¢ Tem, U3 3TOrO BOBCE He
cnefyeT, 4To UCMO/b30BaHWe 3anaTeHTOBaHHOTO 30bpeTeHns AR UcCae0BaTe/IbCKUX 1
SKCMEPUMEHTA/IbHbIX LieNeit B 3TUX CTpaHax HeM3BeKHO NPUBE/ET K HapYLIEHMIO NaTeHTHOTO npasa. [inA
[OCTUMEHWA 3TOMN NOMUTUYECKON Len 13 061acTi NPUMEHEHNA UCK/TIOUUTE/IbHBIX MPaB MOXHO U3bATHL
[eiiCTBUA, COBepLUaeMble B KOMMEPYECKMX LeNAX, T. €. NpaBoHapyLIeHWe BO3HUKaeT TO/IbKO TOrAa, KorAa
MMeeT MeCcTo KoMMepyeckoe ncnonb3osaHue’l. Takum 06pas3om, NpaBoBble OCHOBbI PEryIMPOBaHNA
NPUMEHEHUA UCKNIOYEHUMN /1A HAaY4YHO-UCCeJ0BATE/IbCKOW AEATENBHOCTU PA3INYAIOTCA MEeXAY
CTpaHamu, OTpakas pas/iMuua B NPaBOBbIX HOPMAX.

5.2 061aCTb NPUMEHEHUA UCKIOYEHUW A1A Hay4YHO-
nccnefoBaTes/IbCKOW AeATe/IbHOCTU

20. XoTA 06LEeNoAUTUYECKME LEN MONOKEHWUM 06 UCKIIOYEHUAX ANA Hay4HO-UCCIef0BaTENbCKOM
[eATENbHOCTY, NpeaycMaTpUBaeMblX B HAaLMOHA/IbHbIX 3aKoHax, 60/1ee nnn meHee cOrnacytoTea ¢
BblLLENPUBEAEHHOW MHOPMALMEN, TEKCTbI ITUX MONOXKEHWMIA He BCeraa NoNHOCTbIO coBnajaoT. B
YaCTHOCTM, CneAyioLMe MOMOKEHUA HALLMOHA/IbHbIX 33KOHOB MOTYT CNIYXXWUTb NPUMEPOM TaKUX pasanunii
B8 GpopMyMpOBKax:

> «/[leiicTBUE NONOKEHUIA, yTOMAHYTBIX B MYHKTe (1) U NyHKTe (2), He pacnpocTpaHAeTCcA Ha CayYaun
MCNONb30BAHMA YKA3aHHOTO MaTeHTa ANA Leneii 06pasoBaHna, HayYHbIX NCCNEA0BAHNA,
3KCMEPUMEHTOB UM aHaM3a, NPX YCIIOBUM, YTO 3TO HE HAHOCKT yLiepb 3aKOHHbBIM MHTEpecam
nateHToobnasatensa?y.

» «[MpaBa nateHTo06NajaTeNA HA PaCNPOCTPAHAOTCA Ha:
b) Mcnonb3oBaHWe 3anaTeHTOBAaHHOTO M306peTEHNA UCK/IIOUUTEIBHO ANA HAYYHO-
NCCNIe0BaTENBCKOMN 1 IKCMIEPUMEHTANIbHOM AEATENLHOCTUA .

> «B COOTBETCTBMM C HacTOALMM 3aKOHOM NaTEHT BblAAETCA NPU TOM YC/I0BUK, YTO —
[...]
(3) niobas mawmHa, 060pyL0BaHUE UAKN NHOE U3AE/INE, B OTHOLLIEHUN KOTOPbIX BbIAAETCA
naTeHT, unu noboe nsaenue, NPoM3BefeHHoe cnocobom, B OTHOLWEHUM KOTOPOTO BblAaH MaTeHT,
MOTYT 6bITb M3rOTOB/IEHbI MM UCMO/b30BaHbI, NPK 3TOM Nt060M Cnocod, B OTHOLLIEHWN KOTOPOTO
BbIZAETCA NATEHT, MOKET BbITb MCMONB30BaH OBLIM IMLOM [/18 SKCMPUMEHTANbHON AN
Hay4YHO-UCCNeA0BaTENbCKON AEATENBHOCTHU, B TOM YnC/e A/ 0byyeHns yyawmxca>*y.

»  «UcknouuTenbHble rnpasa He NPUMEHAIOTCA B C/ly4ae:

[...]

(3) ucnonb3oBaHWA M306PETEHUA KaK TaKOBOrO B IKCMEPUMEHTaNIbHbIX uenax>>»,

a1 CraTbs 30.1. MocTaHosneHus Ne 89-019 oT 31 uions 1989 rofia 0 BBEAEHUM PEXMMa OXPaHbl NPOMbILLIEHHON
cobcTBeHHocTY B [lemokpaTudeckolt Pecnybrnivke Magarackap riiacut, 4To «npasa, BbiTeKatlowne U3 nateHTa
NN ABTOPCKOTO CBUAETENLCTBA HA N30BpeTeHUe, PacrpoCTPAHSIOTCS TOMbKO Ha AeNCTBUSA, COBEpLIaEMbIe ANA
MPOMbILLNEHHBIX Y KOMMEPYECKUX LIENsAxX».

32 CraTbs 16 (3) 3akoHa MHgoHesun o natenTax Ne 14 ot 1 asrycra 2001 .

%3 Pasgen 25 (1) (b) 3akona Ochronuu o NpombiLLNeHHoi cobeTeeHHocTu (Jeknapauus) Ne 123 ot 10/05/1995.

34 Pasgen 47 3akoHa VHamu o nateHTax Ne 39 ot 20 anpensa 1970 1. (c nocnegHMMK nonpaskamu, BHECEHHbIMU B
2005r.).

33 Pasgen 3 (2) 3akoHa ®uHnsHAMKM o naTeHTax (3akoH Ne 1967/550 ot 15 nekabps 1967 r. (c nonpaskamu B
pepakum 3akoHa Ne 2013/101 ot 31 svBapsa 2013 1.).
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21. Takum 06pa3om, XOTA B HaLMOHa/IbHbBIX 3aKOHaX eCTb 06LLME NMOOXKEHUs, KacaloLmecs
NPUMEHEHWA UCKIOYEHUI ANA HAaYYHO-MCCeA0BaTeIbCKOM AEATENbHOCTM, PA3NINUUA MEX/Y UX
dopmynmposkamu B pesysibTaTe MOTYT NPUBECTU K Pa3IMUUAM B TONKOBAHUM UCKAOYEHUI U
onpeaeneHumn nx 061actTv NpUMeHeHuA.

22. B uesom aHa/in3 3aKOHOAATeNbCTBa U NPABOBOM NPAKTUKU CBUAETENLCTBYET O HANYUN
onpeaeneHHblx pakTopos, onpeAenaoLmx chepy OXBaTa UCKIOUEHUI B Pa3NNUHbIX CTPaHax. B
4acTHOCTKH, 061aCTb NPUMEHEHUA UCKTIIOUYEHWUIA MOXKET BapbMpPOBaThCA B 3aBUCUMOCTM OT:

- L@AM Hay4YHOro UCCNef0BaHUA MU IKCNEPUMEHTA;

- Hanuuua npeayCMOTPEHHOTO 3aKOHOM paspeLueHuna Ha NPoBeAeHUe Kakoro-11Mbo sKcnepumeHTa
WX Hay4YHOTO UCCNe0BAHNA C KOMMEPYECKOW Lienblo; u/mnm

- XapaKTepa B3auMOCBA3M MeX/y IKCNepMMEHTOM U 3anaTeHTOBAHHbIM U306peTeHnem (T. e.
paspelaeTca 1M NpoBeeHne IKCNepumMeHTa MM HayYHOro UCCNEA0BaHMA B OTHOLUEHUUY UK
«C UCMOMb30BaHWEM» 3aMaTeHTOBaHHOTO M306peTeHns)

23. B oCTanbHOW Y4acTh HacToALLEro pasgena byayT paccMoTpeHbl Te GakTopbl, KOTOPbIE BAUAIOT Ha
onpegeneHne 061acTM NPUMEHEHUA UCKIIOYEHUI ANA HAaYYHO-UCCNeA0BaTeNbCKON AeATeNIbHOCTU B
pa3/InYHbIX CTpaHax.

Uenu HGy‘-lHO-UCCﬂeaOBGmeﬂbCKOU unu 3KCI'IepUMeHmeleOL7 desmesibHoCMu

24.  BO MHOTUX CTpaHax, B KOTOPbIX AeMCTBYIOLLIUM 3aKOHOAATEIbCTBOM MPeAyCMOTPEHbI UCKNIOYEHUS
[N1A NCNOJIb30BAHMA B 3KCNEPUMEHTA/IbHBIX U/UAKN HaYYHO-UCC/IeA0BaTEeIbCKUX Liensx, B
COOTBETCTBYIOLMX MOJIOMKEHUAX, KaK MPaBUI0, OTMEYAETCSA, YTO NPaBO OXpaHbl, NpeAocTaBasemoe
NaTEHTOM, He pacnpoCTpaHAeTca, HanpUMep, Ha AeATeNbHOCTb, OCYLLECTBIAEMYIO B
«3KCMEPUMEHTa/IbHbIX UM Hay4YHO-UCCNE0BaTENbCKUX Leax»®, ocylecTBeHme «Hay4Horo
3KCMepUMEHTa MU HayYHbIX UCCEA0BaHMITN®, UCNONb30BaHME ANA «HAYYHO-UCCNIeA0BATENbCKUX U
3KCMePUMEHTa/IbHbIX Lienei»®®, fesTenbHOCTb, OCYWeCTBAAEMYIO B «IKCNEPUMEHTA/IbHBIX Lenax»3?,
AEeATeIbHOCTb, OCYLIECTBAACMYIO «B LIeNIAX NPOBEAEHUsA HayUYHbIX UCCAeA0BaHMN» ', neaTenbHOCTb,
OCYLLECTB/IAEMYIO B 3KCNEPUMEHTA/IbHbIX LIe/IAX B CBA3U C NPOBEAEHUEM HayYHbIX MU TEXHONOTMYECKUX
WU3bICKaHUI MK UcCnefoBaHNt»* AU Ha «UCNONb30BaHNe U306peTeHNIt B LIENAX OLLEHKM, aHanu3a,
MPOBEAEHNA HayYHbIX UCCeA0BaHUIA, 0ByYeHWUs, TECTUPOBAHMA U OMbITHOTO NPOU3BOACTBA Y.

25.  Kpome TOro, B Mo/IOXKEHMAX NaTEHTHOrO 3aKOHOAATE/IbCTBA HEKOTOPbIX CTPaH YKa3bIBAaeTCsa, YTo
TaKan AeAaTe/IbHOCTb NoAnaAaeT noj UCKNIOYeHWEe U3 MaTEHTHOW OXPaHbl TO/IbKO B TeX C/ly4asnx, eciv OHa

38 Cm. cTaTbio 69(1) 3akoHa AnoHum o naTeHTax u cratbio 20(2) 3akoHa Bonrapuv o perucTpauumy nateHTos and
nonesHbIX Mmoaenen.
27 Cm. cratbio 17(2) 3akoHa ApmeHnn 06 130BpeTeHNsIX, NOMEe3HbIX MOAENSX U MPOMbILLMEHHBIX 06pa3Liax,

cratbio 33-b 3akoHa Kopetickoii HapogHo-[lemokpatuyeckoit Pecry6ivku 06 nsobpeTenunsix, ctatbio 13 3akoHa
Kblpreiackoin Pecnybnnkn o nateHTax, cratbto 1359(2) MpaxaaHckoro kogekca Poccuiickon depepaLiu.

38 CraTtbsa 31(2) 3akoHa YkpauHsl «O6 oxpaHe npaB Ha U306peTeHus 1 nonesHsle Mogenu» u Mpasuno 19
MaTeHTHOW MHCTPYKUMK K EBpa3uniickoit NaTEHTHOW KOHBEHLIMN.
39 Cm. pasgen 119C 3akoHa AscTpanuu o nateHTax, pasgen 3(3)(iii) CBogHoro nateHTHoro 3akoHa [JaHuu; ctaTbio

L613-5 Kogekca ®paHumm 06 nHTennekTyansHoi cobeTBeHHOCTH, pasaen 11(2) 3akoHa MepmaHny 0 naTeHTax,
cratbto 68(1)(a) Kogekca Utanum o6 nHtennektyansHol cobeTeeHHoCT, pasgen 11(a)(4)(iii) 3akona Omana o
MPOMbILLNEHHON COBCTBEHHOCTU, CTaThbio 22 3akoHa 50/2008 06 oxpaHe usobpetenuii Pecnybnuku Monzoea u
ctatbto 75(b) ekpeta Typunm o naTeHTax.

40 Cwm. pasgen 58 3akoHa KeHuu o npombilineHHoit cobeteHHocTr 2008 r. u cTaThio 8.4(c) 3akona 4/2001 Ca-
Tome v MpuHcunu.

4 Cm. nyHkT Il ctatbyn 43 3akoHa Ne.9.279 Bpasunuu.

42 Cratba 125(2) 3akoHa BbeTHama 06 uHTennekTyansHol cobeteeHHocTn 2005 r., ¢ nonpaskamu v
pononHeHuamm ot 2009 r.
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OCYLLECTBAAETCA «MCKNOUMTENBHOY B IKCMEPUMEHTA/IbHbIX MW TONBKOY B UCCNEA0BATENbCKUX Lenax. B
HaLMOHaNbHOM 3aKOHOAATE/IbCTBE, HANPUMep, BCTPeYatoTca Takme GopMyanpoBKY, Kak
CUCK/IIOUUTE/IBHO 418 UCTILITAHUI UAM B SKCNEPUMEHTANIbHBIX LEAX» ™, «UCKIOUYUTENIbHO B LIENsAX
UCCNes0BaHUA 3anaTeHTOBaHHOMO 06bEKTA, BKIKOYAA NPOAYKLMIO, NPOU3BOAMMYIO B pe3y/bTaTte
HenoCpeACTBEHHOO MPUMEHEHMA 3anaTeHTOBAaHHOTO Cnocoba»* nn «AeaTenbHOCTb, OCYLLEeCTBAAEMan
UCKIOYUTENBHO B LIENAX HayYHbIX UCCAEA0BAHUN U IKCMEPUMEHTOB, KaCatoLMXCs 3anaTeHTOBaHHOTO
M306peTeHNA»’S, [eATeNbHOCTb: HaNpaBAEHHaA Ha KCO3AaHNe UM UCNO/b30BaHWeE M30BPETEHNI B YUCTO
SKCMEPUMEHTABHbBIX LEIAX UM B MHTEPEecax Hay4HbIX UCCEA0BaHU»*, AeiicTBuA, «coBepLIaemble
TO/bKO B LENAX NPOBEAEHUA SKCIEPUMEHTOB, KacalolmMXcs 06beKTa 306peTeHns»*, AeaTenbHOCTb,
«OCYILECTBAAEMAR UCKIOUMTENBHO B 3KCMIEPUMEHTabHBIX Lienax»*, aelicteua, coBepiiaembie
UCK/TIOUMTENBLHO B LLeNIAX HayuHbIX McCiefoBaHmnii®® u «aeicTeuna, coBepluaemble UCK/IIUUTENIBHO ANA
Leneil MpoBeAeHNs HayYHbIX MCCIEA0BaHNIA"Y.

26. HecmoTpsa Ha TO, YTO C/I0BA KUCCNEA0BAHUEN U KIKCMEPUMEHT LUIMPOKO MCNO/b3YOTCA B
Pa3/NIMYHbIX 3aKOHaX, B 6O/bLUIMHCTBE CTPaH OTCYTCTBYIOT Kakne-mbo JONONHUTENbHbIE nogpobHble
peKOMeH/AaLMn OTHOCUTENIbHO TOTO, Kakum 06pa3om morin Gbl ONpesenaTbCA 3TU TEPMUHbI COTIACHO
COOTBETCTBYIOLIMM 3aKOHaM. TeM He MeHee B HeKOTOPbIX HOPUCAMKLMAX Takne peKOMEHAALMN MOXKHO
HaTK B NONOXKEHUAX CTAaTYTHOTO W/IU NpeLeaeHTHoro npaea. Hanpumep, pasgen 119C 3akoHa
ABCTpanum 0 NaTeHTax’* npesycMaTpMBaET, YTO AENCTBUA, COBEPLUIAEMble B SKCMEPUMEHTA/IbHBIX LENAX B
OTHOLLIEHUM 06beKTa M30BpeTeHUA, He ABNAIOTCA NPaBOHAPYLLIEHNEM, NPU 3TOM «IKCMEPUMEHTa/IbHbIE
Lenmn» BKAOYatoT B cebA, HO HE OrpaHMYnBaIOTCA:

(a) onpegeneHue cBoicTB M306peTeHNs;

(b) onpesenenune chepbl NPUMEHEHNA NYHKTOB popmyNbl U306peTeHNs;

(c) ycoBepLieHCTBOBaHWE UK BUAOU3MEHeHME n306peTeHus;

(d) ycTaHOBNEHNE AENCTBUTENLHOCTY NATEHTa UM NYHKTOB GOpMYy bl U30BpeTEHNS;

(e) onpegenenue Toro, ByaeT v unu 6bin U NaTeHT Ha M306peTeHne HapyLIeH B pesyabTaTe
coBeplleHns Kakoro-nmbo gencrama.

27. AHnanormuHbiM 06pa3om B 3akoHe HoBoI 3enaHanm 0 maTeHTax NpesyCcmMaTpruBatOTCA UCKIOYEHNA
[J1 SKCNEepPUMeHTaIbHOrO UCMOJIb30BaHUA U3obpeTernit, Npy 3TOM B pasgene 143 npusoauTCA
HeucyeprblBaloLMii NepeyeHb AeNCTBUM, KOTOPbIE PAaCCMaTPUBAIOTCA Kak AeiACTBUA B
SKCMEepPUMEHTaNbHbIX Lesx>2.

28. B CoegmHeHHOM KoponeBCTBE pekoMeHAaLMM OTHOCUTE/IbHO TOJIKOBAHUA TepMUHa
«3KCMIEPUMEHTANbHbIE LIEIN» CReayioT U3 cyaebHoi npaktku®. Mpu paccmotpernn gena «Monsanto Co

43 Cratbs 102 Kopekca MopTyranuu o npomeiLuneHHoln cobeteerHocTu (KIC).

44 Ctatbs 53(3) 3akoHa Huaepnaraos 0 naTeHTax.

45 Pasgen 21(4)(d) 3akoHa Maspukusi 0 naTeHTax, NPOMbILLeHHbIX 06pasLiax 1 ToBaPHbIX 3HaKax 2002r.

48 Paspnen 27(3)(iii) 3akoHa Kunpa o nateHTax.

41 CraTbst 38(b) 3akoHa AnbaHuu 9947 «O NpOMBILLNEHHO! COBCTBEHHOCTUY.

48 Pasaen 13(4) 3akoHa ByTaHa 0 MpoOMbILLNEHHO COBCTBEHHOCTM U pasaen 31(5)(c) Oekpeta MakucraHa o

nateHTax 2000.
48 CraTbst 12(1) dexpeta Amkupa o nateHtax Ne. 03-07 o1 19 nions 2003 r.

=0 Pasgen 86(1)(i) 3akonHa LLpu-NlaHku o6 uHTennektyansHoi cobeTeeHHocTn Ne.36 ot 2003 r.
51 Pasgen 119C 3akoHa o nateHTax 1990 r.
2 Pasgen 143(2) 3akoHa Hoeoit 3enanauu o nateHTax 2013 r. rnacut: «((1) CosepLueHue kakoro-nnbo AencTBnA

B 9KCMEpPUMEHTAMbHbIX LIENsX B OTHOLUEHUM 06beKTa M306peTeHns Kakum-nbo NuLoM He AenaeTcs
HapylLeH1eM naTeHTa. (2) B aaHHOM paszene, AeCTBYe B SKCNEpPUMEHTaNbHBIX LIENSX B OTHOLIEHNN 0bbekTa
n3oBpeTeHus BklovaeT B cebs noboe AeiCTBYE C Lienbio (a) onpeaeneHnst Metoaa paboTsl nsobpetenus, (b)
onpegeneHus cdepb! MPUMEHUMOCTY U306peTeHus, (C) onpeseneHus NpaBoOMEpHOCT MyHKTOB copmyIbl
n3obpeTeHus, (d) ycoBepLLIEHCTBOBaHUA U306peTeHuin (Hanpumep, NocpeACTBOM BbISBNEHNS HOBbIX CBOWCTB
UMK HOBbIX 0BnacTel NPUMEHeHUs N306peTeHNs)».

53 Pasgen 60(5)(b) 3akona CoeanHerHoro KoponeBcTtea o nateHTax rnacut «60(5) [eiicTBue, koTopoe, HeCMOTpA
Ha 4aHHbIN NOANYHKT, NpeacTasnano 6bl oGO HapyLLeHUe Kakoro-nbo naTeHTa Ha kakoe-nmbo n3obpeTteHue,
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v Stauffer Chemical Co and Another»**, 66110 pelweHo, YTo TONbKO SKCEPUMEHTI, B pesynbTarte KOTOpPbIX
nosyyeHa AeiCcTBUTENbHO HOBaA MHOPMaLMA NOANALAOT NOA UCK/KOYEHNSA, HaNMPUMEP, UCTbITaHUS,
NpPOBOAMMbIE A1 OTKPbITUA Yero-nnbo, 4TO HEU3BECTHO, UM A/1A NPOBEPKM KaKoW-1MbO rmnoTesbl.
WcknioYeHns He pacnpoCTPaHAKTCA Ha IKCMEePUMEHTbI, KOTOPble NPeAHA3HAYEHbI /19 MPOBEPKM YiKe
WMEIOLLMXCA 3HAHUI (Hanpumep, ANA J0Ka3aTeNbCTBa KaKOM-1MBO TpeTbe CTOPOHE, YTO NPOAYKT
paboTaeT B COOTBETCTBUM C GOPMYION 3aABKM), U, CNELOBATE/IBHO, KNMHUYECKUE UCTIbITAaHUA C LeNbIo
NoNyYeHUA paspelleHns PerynpyroLwWwmnx OpraHoB He ABAAIOTCA AeMCTBUAMM, COBEPLIAEMbIMU B
3KCMepUMEHTa/IbHbIX LiesiAX. BmecTe ¢ Tem, npu paccmoTtperunn gena «CoreValve v Edwards
Lifesciences»®*, GbIlI0 PeLIEHO, YTO B TeX Cy4asnX, KOTAa «3anaTeHTOBaHHOE papMaKONOMMUYECKM aKTUBHOE
BELLLECTBO NPUMEHSAETCA B KIMHUYECKMUX UCMbITAaHWAX, UMEIOLLMX CBOEW Lie/Iblo onpeaeneHmne
MPUroAHOCTU U, B COOTBETCTBYIOLLMX CyYanx, pOpMbl NPUMEHEHUA aKTUBHOTO BELLECTBA A/1A IeYeHUs
UM 06/IETYEHNA TEUEHNA HEKOTOPbIX UHbIX BONe3Hel Nlogeity, (T.e. BTOpoe nokasaHue), 3TO CUUTAETCs
MpaBoOMepHbIM AEMCTBUEM, COBEPLIAEMbIM B SKCMIEPUMEHTA/IBHBIX LienaX. Py pacCMOTPEHUU Apyroro
Aena®, cy npusHa, uTo «3KCMEPUMEHTbI, NPOBOANMbIE B CBA3M C CyAeBHBIM NMPOLLECCOM, nogsexar
WUCK/OYEHMIO [...], CIn OHM KacatoTca 06bekTa U306 peTeHNs, Kak OH GOPMYIMPYETCA B MyHKTaX GopMy b
n3o06peTeHna TOro naTeHTa, 0 BO3MOXKHOM HapYLUEHUWN KOTOPOTO MAET peyb, B CMbIC/IE HAaUYMA
peanbHOM U NPAMOW CBA3U C HUM.

Bcraska 4. Aeno «Monsanto Co. v Stauffer Chemical Co. and Another»
«McnbiTaHus, NPOBOAMUMbIE [J1A OTKPbITUA Yero-11bo, YTO HEU3BECTHO, AJ1 NPOBEPKU KaKoWM-1160o

rMnoTe3bl, UK ANA BbIACHEHWUA TOro, ByAeT M Y4TO-TO, YTO 3aBeOMO PAbOTAET NPU KOHKPETHBIX
ycnosusx, pabotatb Npu UHbIX YCAOBUAX [...] MOTYT € OCTaTOUHON Y6eAUTENLHOCTBIO CYUTATHCS

SKCMepuMeHTamu». Tem He MEHee, UCTbITaHWA, NPOBOAUMbIE A/1A TOTO, YTO6bI AOKa3aTh TPETbel
CTOPOHE, YTO MPOAYKT paboTaeT, uiv YTobbl cobpaTh MHGOPMALMIO, YCTPAWBAIOLLYIO TPETHIO CTOPOHY,
Oyab TO noTpebuTesib unu cTpykTypa TMna PSPS uan ACAS, 1 [oKa3aTh, YTO NPOAYKT paboTaeT TaK, KaK
3aAB/IAET €10 NPOU3BOAUTE/Nb, HE AOMKHbBI CHUTATLCA AENCTBUAMM, COBEPLLAEMbIMU KB
3KCMEPUMEHTAIbHBIX LIenax>’».

29. B TepmaHuu pasgen 11(2) 3akoHa fepmaHumM O NaTEHTaX NpeAycMaTpUBaET UCKKYEHUA ANA
WMCMO/Ib30BaHWA B SKCNEPUMEHTaNbHbIX Lenax™®. [1a pewenus GeaepansHoro cyaa FepmaHum no neny
«KnnHuueckoe ucnbitanue 1»°° n «KnMHMYECKOE UChbITaHMe [1»%0, BHecsn acHOCTb B Bonpoc 06 obnactu
NPUMEHEHUA UCK/IIOYEHUI B 3TOW cTpaHe. Mo feny «KAnHUYEeCKoe ucnbiTaHume I» cya nocTaHoBMA, YTO
«nobble cucTemaTMyeckue AeiCTBUA C Le/bio NoJlyYeHUs HOBOW MHPOPMaLMK CYMTAIOTCA
SKcnepumeHTom». o MHEHUIO CyAa, STOT TEPMUH AOIKEH UMETb LUIMPOKOE TOJIKOBAHWUE U, KaK Npasuo,
OXBATbIBAET BCE IKCMEPUMEHTA/IbHbIE AeNCTBUA, HE3aBUCUMO OT MOTUBALMK U LW, ANA AOCTUXKEHUS
KOTOPOW B KOHEYHOM CYeTe NMpeAHA3HAYaTCsA NoJydeHHble 3HaHna’t, CnepoBaTelbHO, OH MONKET
BK/IIO4ATb B Ce65 IKCNEPUMEHTDI, TECTbI UK UCTIbITAHWUA, U T.4,., NPOBOAUMbIE C LeNblo YCTpaHeHUs

He ByaeT ABnATLCA TakoBbIM, €CIU (b) OHO COBEPLIAETCS B aKCNEPUMEHTANbHBIX LieNsX B OTHOLLIEHUM 06bekTa
n3obpeTteHnsa».

54 Cwm. peno «Monsanto Co v Stauffer Chemical Co and Another» [1985] RPC 515.

5% Cwm. geno «CoreValve v Edwards Lifesciences» [2009] EWHC 6 Pat Ct.

58 Cwm. geno «Smith Kline & French Laboratories Ltd vs Attorney General» (1991) 4 TCLR 199.

57 Cm. geno «Monsanto Co v Stauffer Chemical Co and Another» [1985] RPC 515, cTp. 517.

&8 Paspen 11 (2) 3akoHa MepmaHuym o nateHTax rmacut: «11. [leiicTBue NaTeHTa He pacnpocTpaHseTcs Ha: [...] 2.
AeNcTBMA, coBepLUaeMble A 3KCNepYMEeHTarbHbIX Liefleil B OTHOLLIEHM 06bekTa 3anaTeHTOBAHHOMO
n3obpeTeHusy.

58 Cm. BGH, pewenve ot 11 nons 1995 r. — X ZR 99/92 — Klinische Versuche .

60 Cwm. BGH, peluexue ot 17 anpensa 1997 r. — X ZR 68/94 — Klinische Versuche |l.

61 Cwm. BGH, peno «Klinische Versuche | and Il».
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CyLLECTBYIOLLEl HEeONPeAeNEeHHOCTH (HanpuMep, A1A OTKPbITUA 4ero-n11nbo, 4T0 HEM3BECTHO, UK
NPOBepKM KaKoW-nnbo runotess)®.

30. B HugepnaHgax Ha OCHOBAHWM MpeLLeeHTHON0 NPaBa UCK/IYEHUA 1A NCNONb30BaHWA B HAY4HO-
MCCNe0BaTENBCKUX LieNIAX MPUMEHSIOTCA, €C/IU 3TO ONPaBAAHO C YYeTOM Lenei nccneposanna®, K
LensM, 06OCHOBbIBAIOLMM NPUMEHEHWUE UCKNIOYEHWNI, OTHOCUTCA NPOBEeAEHNE peasbHbIX Hay4HbIX
MCCNeA0BaHUIA B OTHOLWEHUM W306PETEHUSA, @ TAKXKe Lie/u, BbiTeKalowwme 13 3akoHa HuaepiaHaos o
MaTeHTax, B YaCTHOCTH, U3yyeHMe BO3MOKHOCTeW 1A peanunsaumumn nsobpeteHne Ha NpakTuke Uau ero
yCOBEPLUEHCTBOBAHMA (A7 COAENCTBUSA TEXHMYECKOMY Nporpeccy). B fokymeHTauum, HanpaB/eHHOW B
napnameHT B 060CHOBaHME 3TUX UCKIIOYEHUIA, MOACHANOCH, YTO «MCC/E/LOBAHNA BKKOYAIOT Hay4Hble
WcCnefoBaHUA, B TOM YMC/E UCCeL0BaHUA, NPOBOAUMbIE KOMMEPYECKUMU NPEANPUATUAMM U/IN B UX
MHTEpECax».

31. B McnaHuu B COOTBETCTBUM C AeWCTBYIOLLE NPaBOBOM AOKTpUHON ** 1 NpeleneHTHbIM npasom®,
Lie/Ib UCK/IOYEHUIT COCTOUT B TOM, 4TOBbI YCTaHOBUTL NPaBua, KOTOpPbIe NO3BOAAIOT cbanaHcMpoBaTh
NpoTUBOpeYaLLME APYT APYry MHTEPECH MyTEM OrpaHUYEHUA NN CYXKEHNA CYObEKTUBHbIX NpPas, U
KOTOpble, COOTBETCTBEHHO, A0/KHbBI TONIKOBATbCA OFPaHNUUMTENBHO. [103TOMY CielyeT UCXOAUTb U3 TOTO,
YTO NPUMEHEHME UCKOUYEHNI 06ycnoBNeHO COBNDAEHMEM ABYX TpeboBaHwuii: (i) AencTBUA JO/MKHDI
coBeplaTbCa AN Leneit NpoBeeHNA SKCNepUMEHTa UM UCMbITaHUA U AONKHbI HOCUTb UCK/TIOYNTENBHO
TEXHWUYECKUI MM HayuHbI XapaKkTep; v (i) OHM JOMKHBI OTHOCUTBLCA K 06BEKTY 3anaTeHTOBaHHOTO
“306peTeHms, TO CTb JO/IKHbI COBEPLLIATLCA «C» CAMUM M30OPETEHNEM, @ HE KMTPUMEHUTE/IBHO K» HeMmy.
COOTBETCTBEHHO, KCNEPUMEHTbI, UCK/TIOUUTENBHO Lie/IbI0 KOTOPbIX HE AB/IAETCA YCOBEPLUEeHCTBOBaHWE
WAW Pa3BUTUE TEXHUYECKUX XapaKTEPUCTMK, OTHOCALLMXCA HEMOCPECTBEHHO K CamoMy n3obpeTeHuto,
[OJIKHbI BbITb UCKNIOYEHDBI U3 Chepbl NPUMEHEHUSA NCKTIOUYEHUA.

32. B ANOHWM OZHa U3 OBLENPUHATBIX TEOPUIA 3aKNIOYAETCA B TOM, YTO «3KCMEPUMEHTbI UM Hay4HO-
WccnefoBaTeNbCKan AEATENLHOCTbY, /ISl KOTOPbIX MPeyCMOTPEHbI UCK/TIOYEHNA U3 NaTEHTHbIX NPas,
[O/IKHbI OTPaHUUMBATLCA SKCNEPUMEHTAMM U HAay4YHO-WUCCIeA0BaTENbCKON AEATENBHOCTbIO,
MPOBOAMMBIMM B LIENAX «yCOBEPLIEHCTBOBAHWA TEXHONOTMIA», T.€. OrPaHUUNBaTLCA TaKUMU BUAAMM
[eATENbHOCTH, KaK NOWUCK Ha NPeAMET ONpeseneHNs NaTeHToCnoco6HOCTH, MOUCK Ha npeameT
onpegeneHua GyHKLUMOHAILHOCTU U NPOBEEeHUE IKCNEPUMEHTOB B LIE/IAX YCOBEPLIEHCTBOBAHMA 1
fanbHelLwero pa3sutua®e. :

33, B Poccuitckoii PegepaLyu UCKNI0YEHNA MPUMEHSIOTCA K MPOBEAEHMIO Hay4YHO-UCCNeA0BATE bCKOM
WM BKCMIEPUMEHTANLHOM EATENbHOCTU. TePMMWH «HayuyHas (Hay4Ho-uccneAoBaTeNbekas)
AEeATENbHOCTbY OMPEeZie/ieH B HaLWOHaIbHOM 3aKOHOAATE/NbCTBE® KaK «AeATe/IbHOCTb, HanpaB/ieHHaA Ha
MoNyYeHMe U NPUMEHEHWE HOBbIX 3HaHUI1», B TOM YUuCe «byHAAMEHTa IbHbIE Hay4HbIE UCCNEL0BAHNAY U
«NPUKNaZHble HayYHbIE UCCTIe[0BaHNAY. [lanee, TEPMUH «IKCNEPUMEHTA/IbHbIE U OMbITHO-
KOHCTPYKTOPCKME pa3paboTKu» OnpesenieTca Kak «4eATe/IbHOCTb, KOTOPaA OCHOBaHa Ha 3HAHWAX,
NPUOBPETEHHbIX B Pe3y/ibTaTe NPOBEAEHUsA HayYHbIX NCCNEA0BAHNI MU HA OCHOBE NPaKTUYECKOTo

82 Cwm. Scharen, Sec.11 marginal no. 6. Cm. Takke nHGopmMaLuio, NPeACTAaBMNEHHYIO epmaHuen Ha ABagLuartb
BocbMoli ceccuu MKIMM, koTopast AOCTYMHa B PeXMe OHNaiH no agpecy:
http://www.wipo.int/scp/en/meetings/session_29/comments_received.html. [ipyrne BeiBoAb! Cyaa no Aeny
«KnuHunyeckoe vcnbitanue I» n «KnuHuyeckoe ucnbitaHue |1» cMm. B NyHKTe 42 HAaCTOSALLEro AOKyMeHTa.

63 Cm. nocTaHoBneHne BepxosHoro cyaa ot 18 aexabps 1992 r., BIE 1993/81 (ICI/Medicopharma).

64 Cwm. Fernandez-Novoa, C.; Otero Lastres, O.L.; y Botana Agra, M.: Manual de la Propiedad Industrial, Marcial
Pons, 2009, cTp.168.

85 Cm. CoomeemcmeeHHo, MoctaHoenerne BepxosHoro cyaa No. 39/2012 ot 10 despans 2012 rona (CyaebHas
KOMnerus no rpaxaaHckum genam, okpyr Net).
66 CM. MHdopMaLMio, NpeAcTaBneHHyto SnoHnelt Ha ABaauaTh AEBATON Ceccii MK, koTopas fgocTynHa B

pexviMe OHnawiH no agpecy: http://www.wipo.int/scp/en/meetings/session_29/comments_received.html.
67 CraTbs 2 depepanbHoro sakoHa ot 23 asrycta 1996 1. Ne 127-03 «O Hayke 1 rocyAapCTBEHHON Hay4HO-
TEXHUYECKON MOMUTUKEY.
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OMbiTa, U HAaNpaB/IeHa Ha COXPAHEHWUE XU3HU U 30POBbA YEI0BEKA, CO34aHNE HOBbIX MaTepUanos,
NPOAYKTOB, MPOLLECCOB, YCTPOIACTB, YCYT, CUCTEM UM METOZO0B M UX Aa/ibHelillee CoBepLIEHCTBOBaHMEY.
XOTsl fiaHHbIN 3aKOH HE COAEPXKUT IOPUANYECKOTO ONPeseNeHnA TEPMUHA «HayYHbINA SKCNEPUMEHTY,
CYUMTAETCA, YTO OH O3HAYAET «METO/, NO3HAHMA, KOTOPbIN MOKET CNOCOB6CTBOBATL UCCeA0BaHUIO
peanbHbIX ABIEHUI B KOHTPOIMPYEMbIX M yNpaB/iAeMbIX yC10BUAX». B oTeeTe Poccuitckoit depepauymm
CKa3aHo, YTO «pas/iMumne Mexay Hay4HbIMU UCCEA0BAHUAMU U IKCMEPUMEHTAIbHOMN AeATEIbHOCTbIO
COCTOWT B TOM, YTO MPU OCYLLECTBIEHUN HAYYHbIX NCCNe0BAHMI M3yyaeTcs cam O6bEKT B UUCTOM BUAE
(6e3 Kakoro-nnMbo AOMONHUTENILHOTO BO3AEWCTBUA Ha HErO), B TO BPEMA KaK NPU OCYLLECTBAEHUM
3KCMePUMEHTA/IbHOW AeATENIbHOCTM U3yyaeMblii 0GBEKT NOMELLAETCA B ONpeaeneHHble YCI0BUSA, TO eCTb
noaBepraeTca onpeaeseHHOMY BO3AENCTBUIO BHELLHUX CUAY.

34. B 3akoHogatesbcTBe LUBeLapun B NONOXKEHUN 06 UCKTIOUEHNAX [/ HAYYHO-UCCNeA0BaTENbCKO
AEATENIbHOCTH OrOBOPEHO, YTO NOA AENCTBUE UCKNIOYEHUI MOANAAAET «AEATENbHOCTb, OCYLLECTBAAEMAR
B Hay4HO-MCCAe[0BaTe/IbCKUX UM SKCNEPUMEHTA/IbHBIX LLeNax, A5 NoaydyeHua 3HaHui 06 obbekTe
n300bpeTeHus, B TOM YUCNIE O BO3MOMKHOCTAX €70 UCMO/Ib30BAHMUSA; B YaCTHOCTM, pa3pellaeTca NpoBejeHme
MOBbIX HAYYHbIX MCCEA0BaHUI B OTHOLIEHUM 06beKTa M306peTeHna®™y. B 3akoHe M3pauns o nateHTax
YKa3blBaeTCsa, YTO «3KCNepUMEHTaNbHAA AeATE/IbHOCTb, CBA3aHHAA C M306peTEHNEM, LiE/IbIO KOTOPO
AB/IAETCA YCOBEPLIEHCTBOBaHWE U306peTeHna Uam pa3paboTka Apyroro u3obpeTeHuns», He ABNAETCA
«ucnonb3oBaHnem usobpeteHna». OKpy»KHOV cya Tenb-ABKBa NOCTaHOBMA, YTO 3aKOH pa3peluaeT
npoBe/ileHNe 3KCNePUMEHTOB C MCNO/Ib30BAHMEM CYLLECTBYIOLLMX 1 OXPaHAEMbIX MAaTEHTOM MpoLeayp Uan
OOBEKTOB B LIeN1AX YCOBEPLIEHCTBOBaHMA NPOLiecca UM 06beKTa UM B Lenax pa3paboTku 4pyroro
npouecca unu o6bekTa®. B HEKOTOPBIX APYrMX CTPaHaXx Le/b NPoBeAeHus Hay4YHO-uUccnenoBaTeibCkoi
AeATeNbHOCTU He ABNAETCA onpeaenaowmnm ¢akTopom No OTHOLIEHUIO K 061aCTV NPUMEHEHMS
COOTBETCTBYIOWWMX UCK/OUeHUI. Hanpumep, B CnoBeHnn tobble AeCTBUA, COBEPLIAEMbIE B HAay4HO-
nccnenoBaTeIbCKUX U SKCMEPUMEHTA/IbHbIX LIENIAX B OTHOLWEHUN 06beKTa NaTeHTa «He3aBUCKMMO OT UX
KOHEeYHOW Lenun» paspeLleHbl B Ka4ecTBe UCKIoYeHniA’C.

68 Cratbs 9(1)(b) PefepansbHOro 3akoHa o naTeHTax Ha M3oGpeTeHuns oT 25 nioHs 1954 r. (Mo CocTosiHMIO Ha 1
saHsapsa 2017 r.).

69 Cm. M.C.P. 19682/05, Transkaryotic Therapies INC vs. Genzyme Corporation (2006) Nevo.

70 Cratba 19 b) 3akoHa CrioBeHUM 0 NpoMbiILLNEHHO cobeTBeHHOCTH (ZIL-1-UPB3) (¢ nonpaBkamMui Mo COCTOSHMIO
Ha 6 gekabpsi 2013 r.).
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IMEHEHUA UCRION

B/IAETCA HAYUHO-UCCS

- Onpepenexne meToza paboTbl 3anaTeHTOBaHHOTO U306peTeHNns

- Onpepenenme chepbl NPUMEHMMOCTH 3aNaTEHTOBAHHOTO U306peTeHN

- OnpepeneHne NPaBoOMEPHOCTU MYHKTOB GOPMYJibl U306peTeHus
- [leficTBUA, HanpaB/ieHHble Ha YCOBEPLIEHCTBOBAHME 3anaTeHTOBAHHOTO 1300bpeTeHuA

5 M306peTaTeanKaﬂ LeATe/IbHOCTb Ha OCHOBE 3anaTeéHTOBaHHOIO M306peTeHMﬂ

- MOUCK HOBbIX CBOWCTB UM HOBBbIX obnacrei NPUMEHeHUA 3aNaTeHTOBaHHOTIO M306p6TEHMﬂ

- Mony4YeH1e AaHHbIX KAMHNYECKUX UCNbITAHWI 418 rOCY[apCTBEHHOW perucTpaLmum

Kommepyeckue u/unu HeKommep4yecKkue yesnu ﬂpOGEdEHUH Hay4YHO20 uccaedo8aHuUA Unu IKCrnepumeHma

35. OnpepgeneHne 061acT¥ NPUMEHEHUA UCKNIOYEHUI A/1A Hay4YHO-UCCNe0BaTE/IbCKOM eATEIbHOCTH
TaK)Ke 3aBUCUT OT APYroro Ba)KHoro Gaktopa, a MMeHHO, OT TOTO, OXBaTblBaeT /I OHa
3KCTepUMEHTa/IbHble AeNCTBUA, OCYLLECTBAEMbIE C KOMMEPHECKON Leblo.

36. B HeKoTOpbIX CTpaHax NosoKeHUA 06 NCKAHEHUAX ANA Hay4HO-UCCeL0BaTE/IbCKO AeATeIbHOCTH
NPAMO NpeAyCMaTPUBAIOT, YTO UCK/IIOUYEHNUA NPEOCTABIAOTCA B TeX CAy4anAX, KOrAa SKCnepumeHTanbHoe
MUCMONb30BaHME He HOCU/I0 KOMMEPYECKOTO XapaKTepa 1 He Npecse0Bano e u3saedeHns Bbiropl.
Hanpumep, Ctatba 36(a) 3akoHa ApreHTUHbI O NATEHTAX M NONE3HbIX MOAENAX TNTACUT, 4TO NPaBgo,
npefocTaBAAemMoe Kakim-11M60 NaTeHToOM, He MMEeeT KaKoit-11bo I0PUANYECKOW CUJIbl B OTHOLEHUN:

« (a) Kakoi-11b0o TPeTbel CTOPOHbBI, KOTOPaA B YaCTHOM MOPAZKE U/IN B PaMKax Hay4HO-
“ccnenoBaTeNbCKUX UK yueBHbIX 3aBeAeHNIA, @ TaKXKe B HEKOMMEePYeCKUX Uenax, 3aHMMaeTcs
HaYYHO-TEXHUYECKON UCCIEeA0BaTENbCKOM A@ATENbHOCTIO B YMCTO SKCNEPUMEHTA/IbHBIX LIENAX, B
Le/IAX NPOBeAEHNA UCMbITaHWUIA UAK B y4eBHbIX Lensax, 1 A7 3TOro Npou3BoOANUT MW UCNONb3YET
MPOAYKT WA NPOLLECC MAEHTUYHBIN 3anaTeHTOBaHHOMY» (KypcuB aBTopa).

37. [pyrum npumepom aBnaetca ctatba 34 3akoHa PymblHWUK O naTeHTax:
«Cnepaytouiye AeicTBUA He ABNAIOTCA HapYLIEHUAMM NPaB, NpeayCMOTPEHHbIX CTaTbAMM 321 33:

) ucnonb3osaHme 06beKTa 3anaTeHTOBaHHOTO M306PETEHUA UCKNIOYUTENIbHO ANA
HEKOMMepPYEeCKUX 3KCepumMeHmarnbHbix yeneli» (Kypcus asTopa).

38. B HEKOTOPbIX APYrMX CTpaHax COOTBETCTBYOLLEE NOJIOXKEHWE NPAMO NpedyCMaTPUBAET, YTo
UCKIOYEHUA AR HAYYHO-UCCNe0BaTEIbCKON AEATEIbHOCTU MPUMEHSIOTCA TONIbKO K AEUCTBUAM,
MpeALecTByoLLMM ByyLiemy KOMMEPUYECKOMY UCNONb30BaHMI0. Hanpumep, pasaen 44 (a) 3akoHa
YraHAbl 0 MPOMbIW/IEHHON COBCTBEHHOCTU [1aCHT:

«Mcnonb3oBaHue 3anaTeHToBaHHOro n3obpeTeHns 6e3 paspelueHna nateHToobnasarens He
ABNAETCA HapyLUEHWeM NaTeHTa B t0bbIX creayoumx 06CToATeNbCTBAX:

[...]
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(a) B cnyyae ocywectneHna Kakux-1M6o AeNCTBUM, OTHOCALLMXCA K SKCNePUMEHTaIbHOMY
MCNONb30BAHMIO UM HAYYHO-UCCNEA0BaTE/IbCKOM AeATEe/IbHOCTM B OTHOLLUEHWW 3aMaTEHTOBAHHOMO
n306peTeHNA, KOK 8 HaYYHbIX, MAK U 8 KOMMepPYEeCKUX yeasax» (Kypcus aBTopa).

39.  AHanoruuHo pasgen 12 (4)(a) (iii) 3akoHa 3aH3nbapa 0 NPOMBbILNEHHON COBCTBEHHOCTU TACUT, YTO

«lMaTeHTHbIE NpaBa pacnpoCTPaHATCA:

(iii) Ha peiicTBUA, coBepLIaeMble B CBA3M C IKCMEPUMEHTAIbHBIM UCMO/Ib30BaHUEM
3anaTeHTOBaHHOTO U306peTeHus, NPAMO MU KOCBEHHO, KK 8 HOYYHbIX, MAK U 8 KOMMepYeCKUX
yenax»” (Rypcue aBTopa)

40. Bmecre c Tem, BO MHOTUX [pYrnx CTpaHax B COOTBETCTBYIOLLMX 3aKOHOAATEIbHBIX MOIOKEHUAX
NPAMO He yKasblBaeTcs, NoAnaAaloT M NoA AaHHbIE UCKNIOYEHWSA AENCTBUA, OCYLLECTBAAEMbIE C
KOMMEPYECKOIA Liesiblo. B 3TOW CBA3M Cy/ibl HEKOTOPBIX CTPAH BbIHEC/IM HECKO/ILKO ONpeaenaioLmx
pewenuin. B CoeguHeHHom KoponeBcTse npu paccmoTpeHun gena «Monsanto Co v Stauffer Chemical Co
and Another» cys, NOCTaHOBW, YTO UCK/IIOYEHUA KACAKOTCA IKCNEPUMEHTaLHOMN PaboTbl, BbINOHAEMOM B
KOMMEPYECKUX LIe/IAX, HO NPU 3TOM HE BCe UCMbITaHWA, MPOBOAMMbIE B KOMMEPUYECKUX LieNIAX,
noanazaloT noj, AeicTeue UCKIoYeHUi’ . Kpome Toro, npu paccmotpeHun aena «CoreValve v Edwards
Lifesciences» B cootseTcTBUM C pasgenom 60(5)(b) 3akoHa 0 naTeHTax 6bI10 NPUHATO peLLEHUE O
HENPUMEHUMOCTN UCKNIOYEHMIA B OTHOLLIEHUM PAaCcCMaTPUBAEMbIX KMHUYECKMX UCMbITAHWIA, TaK Kak
O[1HOW U3 Lienein S3KCNepUMEHTOB BbI/10 KHeNnoCpPeACTBEHHOE NOMYYEHNe J0X0Aa B 3HAUUTEIbHOM
obbeme». OTClIOAa BbITEKAET, YTO MPU PELUEHMW BOMPOCA O NPUMEHUMOCTU UCKNIOUEHMI JOKHbI
YYUTBIBATLCA KOMMeEpUYECKUe haKkTopbl’?,

41. B cBoem peweHuu no geny «Knuuuueckoe ncnbitaHue 1» GesepanbHblit BEPXOBHBIN cys FepmaHnm
TaKXe NoATBepAn/ NPUMEHUMOCTb NOOXKEHUN pa3aena 11(2) 3akoHa 0 naTeHTax B OTHOLIEHUHU
9KCMEepPUMEHTOB Ha JII0AAX, KOTOPbIe NMPOBOAATCA C LLe/Iblo BbIACHWUTb, NOAXOAMT /X 3anaTeHTOBaHHbIN
npenapar Ans nevyeHuns unm obneryeHuna apyrux 3abonesaHuit (BTopoe nokasanue)’. Monoxexue 06
UCKNIOYEHMUAX NPUMEHUMO AazKe B TEX ClydanX, KOra xapakTep SKCNEPUMEHTOB BbIXOAWT 3a PaMKU YUCTO
Hay4YHO-UCCNEeA0BATE/IbCKUX M IKOHOMMUYECKUX MHTEPECOB. TaKoe LLIMPOKOE TOIKOBAHME UCKIOUYEHUIA
6b110 noaTBepKAeHO PeaepanbHbIM BEPXOBHBIM CyA0M B 1997 r. B pewueHnn no aeny «KnuHudeckoe
ucnbitaHue |1». CornacHo pelweHuio cyaa, pasgen 11(2) 3akoHa 0 naTeHTax TakKe MOMKET MPUMEHATLCA B
TeX Cy4asnx, Koraa UCnbITaHWUA NPOBOAATCA 418 NONYYEHWUA AAHHbIX B LEAX roCy/1apCTBEHHOM
PerncTpaLum u NpoABMKEHUA Ha PbIHOK Kakoro-nnbo fekapcTBeHHOro npenapata. B vactHocTw, cyg,
MOCTaHOBWA, YTO AENCTBMA, KMPOBOAUMbIE C LIE/IbI0 YCTPAHEHUA CYLLECTBYIOLLEN HeonpeaeneHHOCTM B
OTHOLWEHWUM 06beKTa 3aNaTeHTOBAHHOTO M306PETEHUSA UM OTKPLITMA Y4ero-1Mb0o HOBOTO B OTHOLLEHUK
YKa3aHHOro obbekta» B COOTBETCTBUM C UCK/THOYEHUAMM OTHOCATCA K UCMOb30BAHMIO B
9KCNEPUMEHTA/IbHBIX Lie/IAX, NPW TOM YCNOBUU, YTO 3TV AEUCTBUA B UCCNEA0BATENbCKUX LIENAX
COBEPLUAOTCA B OTHOWEHWUM 06bEKTa 3aNaTeHTOBAHHOTO M306PETEHMSA, U YTO KIMHUYECKUE UCTIbITaHUS,
NPOBeAEHHbIE B OTHOLLIEHUM TOTO ¥Ke MOKa3aHWs, YTO U B C/ly4ae 3anaTeHTOBAHHOTO M306peTeHmMs, MOTyT
noAnazare Noj AeiCTBUE UCKIIOYEHMIA 1A IKCMEPUMEHTAIbHOTO UCMO/Ib30BaHMA. B agaHHOM cryyae

m Cwm. geno «Monsanto Co v Stauffer Chemical Co and Another» [1985] RPC 515., cM. nyHKT 29 HacTosiLero
OOKyMeEHTa.

72 Cwm. neno «CoreValve v Edwards Lifesciences» [2009] EWHC 6 Pat Ct.

8 B yactHocTu, cornacHo cyaebHbIM peLleHnsiM, He UMEET 3HAYEHUs], MUCTIONb3YKOTCS NN 3KCNEPUMEHTbI TOMLKO

AN NPOBEPKN CBOWCTB, 3asiBNEHHbIX B NaTeHTe, UMK A4S NONyYeHUst pe3ynbTaTos AanbHENLLNX UCCRea0BaHuN,
Unu e OHK ncronk3aytoTcsa B Gonee WMPOKMX LiensiX, Takux Kak KoOMMepyeckue MHTepecsl». Vcnonb3oBaHue B
3KCreprMeHTanbHbIX LENsX MOXET OCYLUECTBNATLCA AN TOro, YTobbl «PaCKpbITh CyLLECTBEHHbIE CBOCTBA
1306pETEHNs NN HalTL HOBbIE, PaHee HEU3BECTHbIE, BUAbI €ro NpuMeHeHus». Cm. BGH, geno «Klinische
Versuche I».
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depepanbHblil BEPXOBHbIW Cy/, COXPaHW/ CBOK TOUKY 3pPEHUA OTHOCUTENbHO TOTO, YTO SKOHOMUUECKNE
MHTepechl, Kak NpaBu/Io, He MPOTUBOPEYaT AeNCTBUIO nonoXeHui pasgena 11(2) 3akoHa 0 nateHTax.
BmecTe C Tem, CyZ, yKasa, YTo NonoxeHne 06 UCKIIOHYEHUAX HE NPUMEHAETCA B OTHOLIEHWUM
IKCMNEPUMEHTOB, MPOBOAMMbBIX UCK/IOUUTE/IbHO C Lie/Ibl0 BbIACHEHNA KOMMEPYECKNX $aKTOPOB, TaKMX Kak
noTpebHOCTH pbiHKA, MPUEMIEMOCTb LIEH U KaHabl peanusaumnn’.

42. B HoBoii 3enaHanu npu paccmoTtpeHun gena «Smith Kline & French Laboratories Ltd vs Attorney
General», CyZibA MPU3HAN HANMUYME TOHKOW TPaHM MeXAY «KOMMEPYECKOWN» 1 «HEKOMMepUYeCKon»
MCCNeA0BaTeNbCKOM AeATENbHOCTBIO .

| Beraska 5. HoBas 3enavaua: geno «Smith Kline & French Laboratories Ltd vs Attorney General»

B aTOM Jene cyaba OTMETWII: «BECCMOPHO SKCMepUMEHTa/IbHAA AEATE/IbHOCTD, KaK NpasuJio,
OCYLLECTBAAETCA C KaKOW-1MB0 KOHEYHOI KOMMEPUECKOM LieJIbto; YacTo BOMPOC O TOM, IAie oHa
3aKaHUMBAETCA, U IAe HauMHAeTCA NpaBoHapyLLeH e, 40/IKeH BbiTb BONPOCOM ee macwitabos. Ecau
COOTBETCTBYIOLEE L0 OCYLLECTB/AET CBOIO AEATENbHOCTb TO/IbKO B CBOUX UHTEPECaX U TO/IbKO C
LE/bIO NOBbILIEHMA YPOBHS CBOMX COBCTBEHHDBIX 3HaHWIA UM NPOPECCUOHAbHBIX HABBIKOB, U AaXKe
eC/IM €r0 KOHEYHOM LieNIbio MOKET bbITb MOyYeHUE KOMMEPYECKOW BbIFObl, OHO HE coBeplLiaeT
npaBoHapylieHus. OAHAKO, ECAW TaKOe NINLIO BbIXOANT 3@ 3TU PAMKU U UCNOJb3YeT AaHHOE
u3obpeTeHme U1 NpeaoCTaBAET ero A/1A UCMONb30BaHUA APYTMMM IMLAMK TakuM 06pa3om, 4To 3TO
CrocobCTBYET ero NPOABUKEHUIO HA JeCTBYIOIEM PbIHKE, TOrA3 OHO COBepLUaeT
npasoHapyLieHne’®».

43. B ABCTpanuu, B CBA3M C Nonoxennamu pasgena 119C 3akoHa o0 naTeHTax, Obl/I0 OTMEYEHO, UTO
WCK/I0YEHMA HE MPUMEHANUCDH B TEX C/IyYasX, Koraa OCHOBHOMU LeNbio AeATeNbHOCTU bblia
KOMMepLManu3aums n3obpeTenuns, im NnpousBOACTBO €ro C LieNbio NPOAAKK UK UCMO/Ib30BaHNA ANIA
KOMMEPUYECKMX Leneit. Kpome TOro, «MapKeTUHroBble UCC/Ie0BaHNA» B OTHOLIEHUN Kakoro-nnbo
3amnaTeHTOBaHHOrO U3obpeTeHus (Hanpumep, NPOU3BOACTBO U UCMO/Ib30BaHNE M306peTeHns C Liesbio
MPOBEPKU HANMYMA KOMMEPYECKOTo Crnpoca Ha Kakoi-n1Mbo NpoayKT) He noanajanu rnof, UCKIoYeHus,
TaK KaK OHM TaKXKe npec/ieytoT rnaBHbIM 06pa3om KOMMEPYECKYHo uenb’’.

44. Kpome TOro, B HEKOTOPbIX APYruX CTpaHax 061acTb NPUMEHEHUA UCKIOYEHNI 1A HayYHO-
MCCNefoBaTeNbCKON AEATENBHOCTH, KaK 3TO NpeayCMOTPEHO COOTBETCTBYIOLMMM 3aKOHAMMK, BK/IOHAET
TO/IbKO Te BU/bl AEATENbHOCTH, KOTOPble COBEPLLIAIOTCA B HEKOMMEPYECKMNX uenax’®. Hanpumep, Bo
®paHLMN NPUMEHEHUE UCK/TIOYEHWIA JONKHO «CTPOrO OrPaHNUUMBATLCA U OCYLLECTBIATLCA TO/TbKO B
OTHOLLEHWUU IKCNEPUMEHTA/IbHOMO UCMOb30BaHWA, Lie/Ib KOTOPOTO 3aK/I04aEeTCA B NPOBEPKe

4 Cwm. BGH, geno «Klinische Versuche II».

0 Cw. gero «Smith Kline & French Laboratories Ltd vs Attorney General» (1991) 4 TCLR 199.

78 B KOMMEHTapuu o 3ToMy Aesy B UHchopmaumm, npeacTasneHHon Hosoil 3enaHanen, NOACHAETCS, YTO «13
3TOrO PELLEHUS CrIEAYET, U4TO UMEHHO OT KOHEYHO LIenK Hay4HO-MCCre0BaTENLCKON AEATENbHOCTA 3aBUCUT
onpefieneHne Toro, HapyLIaeT N1 UCTOMb30BaHNE 3anaTeHTOBaHHOTO U300PETEHNS B HAYYHO-
UCCrEN0BaTENLCKUX UMM SKCMIEPUMEHTarbHbIX LIEMsIX YCNoBMs naTeHTa. «HekoMmmepyeckas» HayyHo-
uccrepoBaTenbckasi AesTeNbHOCTb He ByaeT SABNATbCS HapyLLUeHneM, B TO BPEMA Kak “koMmep4eckas” Hay4Ho-
uccrefoBaTensbckas AeATensHoCTb Gbina 6bl HapyLeHnem. OAHaKo HEsICHO, rae UMEHHO NPOXOAMT rpaHuLia
MeX[y «KOMMEPUECKUMU» U KHEKOMMEPYECKMMU» 1cCriefoBaHusMU. CM. OTBET Ha BOMPOCHUK, MoNnyYeHHbIR oT
HoBon 3enaHaun.

& CM. MHopMaLmio, MpeAcTaBreHHyto ABCTpanveit Ha AsaauaTs Aesaton ceccum MKMMN.

@ CM., HanpuMep, OTBETbI Ha BONPOCHUK, norydeHHble oT Kocta-Puku, [JloM1HMKaHCKon Pecny6nuku,
Canbsagopa, FoHaypaca, Mekcuku, Pecnybnuku Monaosa, PymbiHum, Typuun n CoeanHeHHbIX LlItaTtoB
Amepuikn. Cm. Takke nHcopmaumio, npeactasnenHyto KOHKTAL B nyHkTe 7 flokymMeHTa SCP/25/3.
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TEXHWUYECKOW LEHHOCTU M306pEeTEHNA NN B €70 YCOBEPLUEHCTBOBAHMM B MHTEpeCcax pacluMpeHUs 3HaHWi,
a He B OTHOLUEHUW AeATE/IbHOCTU B KOMMEPUECKUX Lienax o».

45. B CoepunHeHHbIx LLITaTax AMEPUKM OTCYTCTBYET 3aKOHOATENbHOE NOOKEHWUE 06 UCKIIOYEHNAX AN
Hay4HO-MCCNe0BaTENbCKON AEATENBHOCTHU, OAHAKO «BECbMa OrPaHUYEHHOE» UCKIIYEHUE
npeAycMOTPEHO NpeLeseHTHbIM NPaBOM AN IKCNepUMeHTanbHo aeatenbHocTn ®0. B yactHocTH, npu
paccmotpenun aena «Madley v. Duke»®, aTo noHsTHe 6b110 ONpeaeneHo cneaytowmm obpasom: «npw
Nto6oM MCNoNb30BaHMK M306peTEHMA C MaIENLLIMM KOMMEPYECKUM MOTUBOM WW B COYETaHUM C
3aKOHHOI KOMMepYeCcKoi AeATeIbHOCTbIO MPeAno/iaraeMoro HapyLLUTeNA» Heb3A CCbINAThCA Ha
“cnosnb3oBaHue M306peTeHUs B SKCNePMMEHTaNbHbIX Lenax. Cyf 0TKasancs NPUMEHWUTb UCKAKOYeHUe A5
SKCMepUMeHTaNbHOTO UCMO0/1b30BaHUA B OTHOLIEHNW AeATENIbHOCTH YHUBEpPCUTETa [lbloKa, MOCKObKY
MpoBOAMMAsA Hay4YHO-UCCNEL0BATE/IbCKAA A@ATE/IbHOCTL CO BCEM 04EBUAHOCTbIO Bbina Hanpas/ieHa Ha
AOCTUNKEHNE 3aKOHHBIX KOMMEPUYECKMX LieNe yupexaeHus, BKatoYas obyyeHune 1 NoAroToBKy CTyAeHTOB
W NpenofasaTtesield, yuYacTBYIOLWMX B ITUX NpoeKTax®?.,

BctaBka 6. UckatoyeHWA Ana Hay4HO-UccNeA0BaTeIbCKOM AeATeIbHOCTU B CoeanHeHHbIX Liitatax
AmepuKku

B 1813 r. npu paccmoTpeHun gena «Whittemore v. Cutter» BepXxoBHbI cya OTMETWI, YTO
3aKOHOAaTeNbHasA BAAcTb HUKOMAA He cobupanach Haka3biBaTb Ye/0BEKA, KOTOPbIM CO34a/l TaKyo
MallUHY TONIbKO ANA Hay4YHbIX SKCMIEPUMEHTOB AW ANA TOF0, YTO6bI YA0CTOBEPUTLEA B TOM, YTO 3Ta
MallWHa MMeeT yKa3aHHble TeXHUYECKUE XapaKTepucTuku®, Mpu paccmoTpeHun aena «Sawin v.
Guild» BepxoBHblii cy/, NpoBe/ pasrpaHUYEHUE MEXAY AEATENbHOCTLIO C HaMepeHMeM UCMO/Ib30BaThb
u3obpeteHune ana n3sneveHns npubbiIx 1 eATeNIbHOCTBIO UCKIIOYUTENBHO C LIENbIO PoBeAeHUs
Hay4HOro SKCMepUMeHTa NN YCTaHOBIEHUA UCTUHHOCTU U TOYHOCTU TEXHUYECKUX XapaKTepUCTUKE?,
Takum 0bpasom, CHUTAETCA, YTO AEMCTBUA C HAMEPEHUEM MCTI0Nb30BaTh U306peTeHne ana

u3Baie4eHUa NpUbbLINIM MM B KOMMEPYECKUX LIENAX HE MOANaAaloT N0, UCKNIOYEHUA B COOTBETCTBUM C
MpPeLeaeHTHbIM MPaBoOM.

Mpu paccmotperun gena «Madey v. Duke» Bonpoc 3ak/to4ancs B Tom, NOANaAaET v Nog,
UCK/II0YeHUA HayYHO-UCC/IeA0BaTE/IbCKasA AeATe/IbHOCTb Herocy4apCTBeHHbIX YHUBEpcUTeTOB®, Cyp,
MpWLLEJ K BbIBOAY O TOM, YTO TaK Kak 3Tu AeNCTBUA OblIM COBEPLLEHbI B LIENAX NOAAEPKaHUA
3aKOHHOW KOMMEPYECKOW AeATeIbHOCTU NPEANO0/IaraeMoro HapyLLUTes, a He UCKIUYUTENLHO B
Lienax passaeyeHus, yA0BNETBOPEHWUA NPa3aHOro A06OMbITCTBA UAN NPOBEAEHUS CTPOFO Hay4YHOro
ncenefoBaHusA, TO JaHHasA AEATE/IbHOCTb He MoAnafaeT noj Becbma Y3KOE 1 CTPOFO OfpaHMYeHHoe
NPUMeHeHNe NONOXKEHNA 00 UCK/TIOYEHUAX B OTHOLLIEHUU SKCMNEPUMEHTAIbHOFO MCNOb30BaHUA,

46.  YTo Kacaetca 0671aCTU NPUMEHEHNA UCK/IOYEHUIA HEMOCPEACTBEHHO B Pa3BUBAIOLLMXCA CTPaHaXx, To
B AokymeHTe FOHKTAL, npeactasneHHom ana MKIMM, 66110 0TMeYEHO, YTO MHOTUE pasBuBaloLLMecs
CTpaHbl OrpaHNYMBatOT 061aCTb NPUMEHEHUA STUX UCK/KOHYEHMIT HayYHO-UCCIe0BaTENbCKOMN

78 CM. 0TBET Ha BOMPOCHUK, MoMny4YeHHble 0T GpaHLmMK B CBA3W co cTatbelt L613-5 (b) Kogekca PpaHumm 06
WHTENMEeKTYyanbHo COBCTBEHHOCTY (B CBOAHOI pefakLmuu oT 7 ceHTsbps 2018 r.).

80 Cwm. geno «Roche Prods., Inc v. Bolar Pharm. Co.», 773 F.2d 858, 863 (Fed. Cir.1984).

& Cwm. peno «Madley v. Duke», 307 F. 3d 1351 (Fed. Cir. 2002).

92 Cwm. geno «Madley v. Duke», 307 F. 3d 1351 (Fed. Cir. 2002).

83 Cm. geno «Whittemore v. Cutter», 29 Fed Cas. 1120 (C.C.D. Mass. 1813).

84 Cwm. peno «Sawin v. Guild», 21 F. Cas. 554 (C.C.D. Mass. 1813).

85 YHUBEPCUTETbI LUTATOB U UX COTPYAHUKY, AEUCTBYIOLME B KAYECTBE UX OPULIMANBHBIX npegcrasuTenen,
Nonb3yTCA MMMYHUTETOM OT OTBETCTBEHHOCTU 3@ HAPYLLEHUS NATEHTOB HA OCHOBAHUW OOUHHAALATON
nonpasku k KoHctutyuumn CLUA. Cm. npeseHTaumio npod. LnHa O’KoHHepa Ha «Komnnoksunyme BOUC no
OTAENbHbLIM BOMPOCaM O MaTeHTax: UCKIMIOYEHUs AN HayYHO-UCCren0BaTeNbCKON AeATeNbHOCTUY.

86 Cwm. geno «Madey v. Duke University», 307 F.3d. 1351 (Fed. Cir. 2002).
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LEATeNbHOCTbIO, OCYLLECTBAAEMOI MCKNKUUTENBHO B HEKOMMEPYECKNX Lesax. [anee B Hem OTMeYaeTcs,
YTO: «3TO HE COOTBETCTBYET IKOHOMMUYECKUM peanusam, Befb UCCNel0BaHUA, KOTOPble NPOBOAATCA B
Hay4HbIX LIENAX, MOTYT TaKXe MCMO/b30BaThCA B KOMMEPYECKMX Lienax. PasBusatoimnecs CTpaHbl, KOTopble
B NOC/eAHee BPeMa U3MEHUAMN CBOe NaTeHTHOe 3aKOHOAATeNbCTBO, HePeAKO NPUHUMAIOT BO BHUMaHWe
3Ty peanuio, paspeluan npoBOANTbL UCCAEA0BAHMUA C UCMO/Ib30BaHME 3aNaTeHTOBAHHOTO 1306peTeHNa B
NHTEpecax GoPMMPOBAaHMA HOBbIX 3HAHUIA, JAXKE eC/IU B NEPCMEKTUBE 3TV NCCIEJ0BAHNA MOTYT CNYXKUTb
KoMMepueckow Leamt’».

CeA3b Mexc0y SKCepUMeHMOM U 3arameHMOoBaHHbIM U306pemeHuem (3KCrnepumeHm uau Hay4Hoe
uccnedosaHuUe «c» 3arnameHmMo8aHHbIM u3obpemeHuem Uau «8 OMHOWeHUU» 3arnameHmo8aHH020
uzobpemeHus)

47. B0 MHOTMX CTpaHax COOTBETCTBYIOLWME 3aKOHOAATE/IbHbIE NOJIOXKEHUA NpeayCmMaTPpUBaloT, YTO
3KCMNEePUMEHT [O/IKEH OCYLLECTBIATLCA B OTHOLIEHNM 0BbeKTa 3anaTeHTOBaHHOTO usobpeteHus.
Hanpumep, pasgen 30(5) JekpeTa MakncTaHa 0 NaTeHTax [1acuT:

«MpaBa, NpefocTaBnAeMble NaTeHTOM, He PacnpoCTpaHAtoTCa Ha: [...] 4eicTBus, coepluaemble
WCK/IIOUYUTENBLHO B CBA3M C NPOBEAEHWEM IKCNEPUMEHTOB B OTHOLIEHUU 3aNaTEHTOBaHHOTO
nsobperteHuma».

48. TouHO TakK ke ctatba 20(2) 3akoHa bonrapuun o perucrpauumn NATEHTOB 1 NOJIE3HbIX moaenemn
rNacur:

«/[leiicTBMe NaTeHTa He pacnpocTpaHaeTcs Ha: [...] ucnonb3osaHue usobpeTeHua Ana
3KCMEPUMEHTANbHOMN UMW Hay4HO-MCCIeA0BATENbCKOM eATeNIbHOCTU B OTHOWEHUY 06beKTa
3anaTeHToBaHHOro n3o6peTeHnsn®y.

49. B TO Bpems, KaK TOYHbI/ NPeAMETHbIM OXBAT BbIPAKEHMA «B OTHOWEHWUN 06 bEKTa
3anaTeHTOBaHHOrO M306peTeHUsA» AOIKEH ONpPeaenaTbCa 3aKOHOAaTe/IbCTBOM COOTBETCTBYIOLLENO
rocyAapcTBa, no BCeit BUAMMOCTH, 3TO BbipaXKeHWe 03HAYaEeT, YTO TPETbU CTOPOHbI MOTYT NPOBOANTD
SKCMEPUMEHTbI HEMOCPEACTBEHHO Ha/, 3anaTeHTOBaHHbIM N306pETEHEM W/IN €r0 AleMEHTaMM,
HanpuUmep, ANA N3y4eHUA ero HeM3BECTHbIX CBOICTB UV B LI@NIAX €ro AanbHeuLIero
YCOBEPLUEHCTBOBAHMA.

50. BMecTe C TeM, TaKKe UMEIOT MeCTO C/lyyau, Koraa HayuyHo-uccneloBaTeNbCkan AeATe/IbHOCTb
MPOBOAMUTCA «C NOMOLLBIO» UM «C UCMONb30BAHMEMY 3anaTeHTOBaHHOTO n3obpertenna. Hanpumep,
3anaTeHToOBaHHOE M306peTeHne MOXKET UCMO0/Ib30BaTbCA B OTHOLIEHMW APYTOro M30BpeTeHna 41A Hay4HO
-McCnefoBaTENBCKUX Lieneii ¢ Tem, uTobbl 6o/ee MOHO U3y4YMTb CBOMCTBA TaKOTO APYroro n3obpeTeHus.

51. BoOMpoC 0 TOM, PacrnpoCTPAHAIOTCA /1M UCKNIOYEHMA 1A SKCMEPUMEHTANIBHOTO UCMONb30BaHNA Ha
5TOT NOCAeAHUI Cayyait, AeTanbHO 0BCyKAANCA B OTHOLIEHNM HaYYHO-UCCNeA0BaTe/IbCKON AeATEIbHOCTY
B 061aCTV BUOTEXHONOMMIA. BblNI0 OTMEYEHO, YTO, B YaCTHOCTK, B 06/1aCTU FTEHETUYECKUX UCCNeA0BaHNA
MaTeHTbl, BblAAHHbIE Ha HaYa/lbHOM 3Tarne Ha OCHOBE Pe3y/ibTaToB UCCNeA0BaHUIA, MOTYT CTaTb
NPenAaTCTBMEM /19 MHHOBALMOHHOMN AeATENbHOCTM Ha 3Tane peann3aLn 3TUX NaTeHTOoB, TaK Kak
NPUMEHEHNe Hay4HO-UCCIeA0BATENbCKUX CPEACTB MOMKET MMETD peLualoLiee 3Ha4eHe Ana passuTua

87 Cwm. gokymeHT SCP/25/3, cTp.2.

88 CM. TakKe COOTBETCTBYIOLLIME 3aKOHOAATEMbHbIE NONoXeHUst Anbanum, AHaoppsl, AHTurya u bapbyael,
Benusa, BytaHa, BotcaHbl, Xopeatuu, Januu, JomuHuku, Canbsagopa, PuHnaHaun, Fepmanun, aHsbl,
BeHrpuu, Jinbepun, MiokcemBypra, Maspukus, Mozambuka, Hosoit 3enaHauu, Hopeeriu, Manya-Hoeon
BuHewn, Pecny6nuvkm Mongosa, CexT-fllocun, Cepbum, CuHranypa, CnoseHnuu, TowHra, TpuHugaza un Tabaro,
CoepmHeHHoro Koponesctea u O6beanHeHHon Pecnybnvku TaHzaHus.
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WHHOBALMOHHOM 1eATeIbHOCTU Ha 3Tane peanusauuu (Hanpumep, B hapmaLiesTMKe), Npu STOM BO
MHOTUX C/ly4anx OTCYTCTBYIOT BO3MOXKHOCTM /1A NPOAO/IKEHUA U306 peTaTeNnbCKoN AeATeNIbHOCTY Ha
OCHOBE 3anaTeHTOBAHHbIX HAYYHO-MCCNeA0BaTE/IbCKUX CPEACTB. B 3TOM CBA3M 3KCMEPTHI OTMEYALOT, YTO
«OAHUMU W3 BAXKHEMLLNX HaYYHO-UCCNeA0BATENbCKUX CPEACTB B FeHeTUKE ABNAIOTCA HayyHble
nnatdopmbl GpyHAAMeHTaIbHbIX UCCe0BaHMM, OTKPbIBAIOLME HOBbIE, HEM3YYeHHbIe 061acTU AN
uccneposanuii®y. B Takom cnydae uccneoBaTeny, paboTatoLme Ha aTane peanmsaumm, npoBOAAT
“ccneAoBaHMA He «B OTHOLLEHUMY NATEHTOB Ha Hay4YHO-UCCNe0BaTe/IbCKUE CPELCTBA, @ CKopee «C
MCMoab30BaHMEM» TaKUX NaTEHTOB.

52.  Yro Kacaetca uenei NOMTUKM, TO BO-MEPBLIX, HEOBXOAMMO COXPaHATb HaaNexallnii GanaHc
MeXzay CTUMynamMu A1 HOBAaTOPOB B LieNaX JasbHenLei pa3paboTKM MHHOBALMOHHbIX Hay4YHO-
uccneaoBaTeIbCKUX CPeACTB U UHTEpPecammn ApYrux uccaenosarteneid, C Tem 4tobbl UCNOAb30BaTb 3TU
Hay4YHO-uccnes0BaTeIbCKUE CPEACTBA, @ BO-BTOPbIX, 0becneunBaTb 6anaHc MmeKay 3aKOHHbIMU NpaBamm
uccneposarenen, paboTarowmx Ha HauabHOM 3Tane, (BK/toYas obnagaTeneil UCKAIOYUTENbHBIX NPaB Ha
naTeHTbl) M NpaBamu AOCTyNa K pe3ysibTaTam UCCIe0BaHNUI Ha HauyalbHOM 3Tane Ana Apyrux
uccnenoBateneil C Lenbio CTUMYIMPOBaHUA Ja/lbHENLWMX MCCef0BaHunii. YacTo yTBepsKAaETCA, YTo
npeAocTaB/ieHne TPETbUM CTOPOHAM LOCTyNa K UCMOJ/Ib30BaHMIO Hay4YHO-UCCNeA0BaTENbCKUX CPEACTB Ha
6ecnnaTtHoi OCHOBE B COOTBETCTBUM C MONOKEHUAMM 06 UCKIIOUYEHUAX ANA HAYUHO-UCCNEe0BATENbCKO
AeATENbHOCTU, CKOPEE BCEro, NOAOPBET Nt060W CTUMYN ANA UHBECTULMIA B pa3paboTKy Cammx HayuHO-
nccnenosaTenbekux cpeacts®. Takum 06pasom, HEKOTOPbIE 3KCMePTbl NPEAJIOKUAN NPOABAATL
OCTOPOXHOCTb B MOAXOAE K PELUEHWNIO 3TOMY BOMpPOca, 0CO6EHHO B TOM, YTO KacaeTca onpeaeneHuns
COOTBETCTBYIOLLEN 06NACTV NPUMEHEHUA UCK/IOYEHUI, C TeM YTOBbI n36exaTb HecobnoaeHus
nonokeHun cratbu 30 Cornatenus TPUNMC, NOCKONbKY N1t060€ UCKAYEeHUe He A0MKHO «HEOBOCHOBaHHO
BCTynaTb B NPOTUBOPEUYMNE C HOPMAJIbHBIM UCMO/b30BaHMEM NaTeHTa .

53. B 3TOW CBA3M aHa/M3 HaLMOHa/IbHbIX 3aKOHOB CBUAETE/IbCTBYET O TOM, YTO MHOTUE NPaBOBble
CUCTEMbI CTPEMATCA OFPaHNYNTb AECTBUE UCKNIOYEHUI /17 HAYYHO-UCCE0BaTE/IbCKON AeATeNbHOCTH,
C Tem 4TObbl OXBAaTUTL UCCIEA0BAHUA «B OTHOLLUEHWUW» M306peTeHunA, a He UCCef0BaHUA «C
“cnosnb3oBaHUem» n3obpeteHuns®. B To Bpems, Kak He BO BCEX CTPaHaX MMEETCA MoJHasA ACHOCTb B
BOMPOCE 0 NpefjoCcTaBNeHnm LOCTYNA K Hay4HO-MCCNej0BaTeNbCKUM CpeAcTBam, B LLBenuapum gocTyn K
Hay4HO-UCCIeL0BATENLCKUM CPEACTBAM rapaHTMPYeTCA NPaBOM Ha HEUCKHOUUTENIbHYIO IMLIEH3NI0.

89 Cw. E. Richard Gold, Yann Joly & Timothy Caulfield, “Genetic Research Tools, the Research Exception and
Open Science” (2005) 3:2 GenkEdit, 1-8. YTo kacaeTcst BaXHOIO 3HAYEHNs! Hay4YHO-MCCREeA0BaTENLCKIX CPEACTB,
To P. [ipetichycc B cBoer paboTe oTMeYaeT: «yyeHble, KOTOpble XOTENM Bbl N3yyaTh FeHETUKY paka MOMOYHOI
)xenesbl, LOMKHbI UCMONb30BaTh [3anaTeHToBaHHbIN] TecT BRCA 1». ‘Protecting the Public Domain of Science:
Has the time of an experimental use defense arrive?’ 46 Arizona Law Review (2004), 457.

g0 Cw., Hanpumep, Professor L. Bently et all. “Exclusions from Patentability and Exceptions and Limitations to
Patentees’ Rights, SCP/15/3, MNMpunoxetue |, ctp. 57, a Tawke Richard Gold and Yann Joly, Mpunoxenue VI,

cTp.41.

o Cw. Correa, C., ‘The International Dimension of the Research Exception’. JokymeHT AAAS/SIPPI oT siHBaps
2004 r.

92 Cm. oTBeTHI Ha BONPOC 17 BONPOCHWKA, NOMYYeHHLIE OT CreAyoLLMX CTpaH, KOTOpbIE NPSMO YKasarnu, 4To

COOTBETCTBYIOLLME NOMOXEHUS A0MyCcKaloT NPOBEAEHWE UCCIIeA0BaHNI TOMbKO «C UCMOMNb30OBAHUEM» UMK B
OTHOLLEHWUW 3anaTeHToBaHHoro nsobpetenuns: Anbanum, JomuHrkaHckoin Pecrybnuku, Fepmannm, FoHKoHra
(Kurait), Keipreiackoit Pecny6nvkn, Huaepnangos, Hopseruu, Poccuiickoit ®esepaumu, Lseiiuapum u
TapxukucraHa.

g3 Cratba 40 3akoHa Llseiiiapumi 0 naTeHTax NpeaycMaTprBaeT, YTo B TEX CRy4asx, Korga 3anaTeHToBaHHoe
BuoTexHonorieckoe N30bpeTeHNe CTOMNb3yeTCs B KAYECTBE HAYYHO-UCCNEA0BATENBLCKOrO CPEACTBRA, B
4acCTHOCTU, ANs UCMbITAHWA N pa3paboTki HOBOro hapMaLEBTUYECKOrO MPOAYKTa, 3aUHTEPECOBAHHOE ULIO
AOIMKHO cHavyana obpaTuTbes k naTeHToobnaaaTtento 3a nonyyeHMeM A06POBOMLHON NULEH3MM, a B Cryyae
oTkasa natentoobnanarens, 06paTuTbCs B CyZ ¢ Npockboi NpefoCcTaBUTh eMy NULIEH3MNIO AMS UCMONb30BaHNS
COOTBETCTBYIOLLETO U306peTEHUs (CM. MHhopMaLMIo, NpeacTaBneHHyto LLseliLapuet, Ha cTp. 6 [okymeHTa
SCP/23/3).
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BcraBka 7. UccnepoBaHUA «B OTHOLLIEHUMY MU «C UCNO/Ib30BaHMEM) 3aMaTeHTOBAHHOTO
u3o6peTeHUA: OTBETbI, NONy4EHHbIE 0T ABCTpanum u Poccuiickoii ®eaepaiun

B ABCTpa/uM UCKJIIOUEHUE, MPeaycMoTpeHHoe B pasgesie 119C 3akoHa 0 naTeHTax 1990 roga, He

| NPUMEHAETCA B OTHOLLEHWUW WUCMO/b30BAHMUA 3aMaTEHTOBAHHbIX» HAYYHO-UCCNEA0BATE/IBCKMX

| cpeacTe». «HayuHo-uccnegoBaTeNbCKoe CPEACTBOY - 3TO TO, YTO MCMOJIb3YETCA ANA obnerveHus
NpoBeJeHNA SKCNEPUMEHTA, @ He TO, YTO ABNAETCA OObEKTOM SKCNepumeHTa. Hanpumep,
UccnefoBaTeb, UCNbITHIBAIOLIWM JeCTBUE KOHKPETHOTO repbuLiMaa Ha pasiniHbiX pacteHusx, mor
6bl UCMOb30BaTh 3aMaTEHTOBAHHbIN YBAAKHAIOLLUIA peareHT A7 YCKOPEHUA NOMIOLWEHUA
repbuupaa. Mpy 3TOM UCMONb30BaHWE YBIAKHAIOLLETO peareHTa cneayer c4utatb HapyleHnem
MaTeHTHbIX NPaB, TaK Kak OH UCNO/Ib3YeTcA Kak Hay4HOo-uccien0BaTeNIbCkoe CPEeACTBO U NPOBOAKMbIE
3KCMIEPUMEHTbI K HEeMY He oTHocaTcA.”?

B oTBETE Ha BOMPOCHMK, NOJIy4eHHbIM OT Poccuiickon deaepauuu, NOACHAETCA, YTO B COOTBETCTBUM CO
cratbei 1359 pakaaHCKoro KogeKca UCKIHeHWE NPUMEHAETCA B OTHOLLEHWW «3KCNEPUMEHTA W/Tn
Hay4YHOro 1ccnefoBaHUA CamMoro 3anaTteHTOBaHHOTO MPOAYKTa Wiy npolecca, KOTOPbIY HEe JOKEH
1CMOb30BaThCA B KAYECTBE CPeacTBa NpOBeAeHUA SKCNepUMeHTa WA UccieaoBaHna, Hanpumep, B
UsmepuTe/bHbIX Npubopax v B Apyrom 060pyAoBaHum, UCNONb3yeMOM AN NMPoBeAeHNA

3KCMepUMEHTa WU UCCAeA0BaHUAT Y.

54. B lepmaHuu, B COOTBETCTBUU C pelleHnem no Aeny «KamHuyeckoe ucnbitaHue I», AeicTeme,
coBepllaemoe B 3KCMEPUMEHTA/IbHBIX LeNAX, OTHOCUTCA K 06bEKTY 3anaTeHTOBaHHOTIO n3obpeteHus, ecnu
OHO 3aK/TI0YAETCA B 0BYYEHUM TEXHNYECKOMY MCMO/b30BaHMIO MaTeHTHOW dopmynbi®®. ITOT KpUTEpPUiA
ucnosbsyetca PenepasibHbIM BEPXOBHbIM CYA0M 1A OrpaHNYeHuA LUMPOKOW chepbl MpUMEHeHUs
TEPMMHA «3KCMepUMeHT». B cBoem pelueHum no geny «KanHu4yeckoe ucnbitaHue [1» cyp yeTKO yKasan,
4TO AECTBUE, COBEPLLAEMOE B IKCMEPUMEHTANbHBIX Liensax, 1 06beKT 3anaTeHToBaHHOrO 1M306peTeHns He
cBA3aHbl MeXAy cob0l, ecnun sKCNepuMeHT NPOBOANTCA B TaKNX MacluTabax, Korga yxe He MOXeT UaTu
peyb 0 ero UCK/YUTENIbHO IKCMEPUMEHTANbHbIX Uensax. Ecnu eAMHCTBEHHAA LieNb SKCNEPUMEHTA
3aK/H0YaAETCA B TOM, 4TO6bl Ha[40/1r0 BOCMPENATCTBOBATL NPOAaXKamM NPOAYKTa, 3anaTeHTOBAHHOTO ApYrUM
JIMLOM, TO 3TO HE MMEET HUKAKOTO OTHOLLIEHMA K 06BbEKTY 3aMnaTeHTOBAHHOIO nsobpeteHua. Ecnu
3anaTeHTOBaHHbIN 06bEKT UCMO/Ib3YEeTCA B paMKax IKCMEPUMEHTA TO/IbKO B Ka4eCTBe Hay4HO-
uccne0BaTeIbCKOTO CPeACTBa, TO 3TO TOXKE HE UMEET OTHOLLEHUA K TaKOMY 06bekTy. To e camoe
OTHOCUTCA U K UcciefiloBaHnAM 6MO03KBUMBANEHTHOCTU, KOTOPbIE HanpaB/eHbl UCK/IOYNUTENIbHO Ha
ycTaHoBNeHMWe Toro $paKTa, 4To IeKapCTBEHHbIEe NpenapaTtbl C OAHUM U TEM XKe aKTUBHbBIM BELLIECTBOM,
NPOM3BOAMMBIE PA3NUYHBIMK Criocobamm, MOTyT BbITb 3aMeHeHb! APy APYroM, He noABepras pUcky
nauueHTa®’.

55. BmecTe C TeM, B HEKOTOPbIX APYrux CTpaHax U3 COOTBETCTBYIOLLMX MONOMKEHWM HEACHO,
MCMONb3YIOTCA /1K B HUAX MPU onpeaeneHnn 061actn npumMeHeHus NCKNIOYEHUM /1A HaYYHbIX

24 CM. MH(opMaLmio, NpeAcTaBNeHHyo ABCTpanueil Ha Asaguats Bocbmor ceccuu KM, koTopas AoCTynHa B
pexume OHMawH no agpecy: http://www.wipo.int/scp/en/meetings/session_29/comments_received.html.
9% CM. OTBET Ha BOMPOCHUK, MomnyyeHHbIil 0T Poccuiickoii deepaLiym, KOTOPbIV OCTYMNEH B pexume OHNawH no

agpecy: http://www.wipo.int/scp/en/exceptions/replies/russia.htm#Q3

96 Cm. BGH, gerno «Klinische Versuche | and Il»; cm. Rinken, loc. cit., Sec.11 marginal no. 10.

o7 BMecTe G TeM, UCCIenoBaHNs G103KBUBANEHTHOCTI MOTYT OXBATbIBATLCS NOMOXEHNEM 00 UCKMIOHEHUNAX
pasgenal1(2)(b) 3akoHa o naTeHTax (Tak HasblIBaeMoe «UCKMNioYeHne Bonap»). Cwm. uHdopmauuto,
npeacTasneHHylo fepmaHuen Ha iBafuaTh AeBATON CECChm MK,



SCP/29/3
MpunoxeHue, ctp. 25

nccnefoBaHU NOHATUA «B OTHOLIEHNN» U/UNK «C NOMOLLBI*®». Mo KpaiiHel mepe B 0A4HOMN U3 CTPaH,
Benbrum, B nonoxeHun 06 UCKOYEHNAX ANA HAYYHO-UCCNIE,0BATENLCKOM AEATEIbHOCTY NPAMO
FOBOPUTCSA, YTO UCK/IIOHEHWUA MPUMEHAIOTCA K «AeNCTBUAM, COBEPLIAEMbIM B HaYYHbIX LLENAX B OTHOLIEHUM
obbeKTa 3anaTeHTOBaHHOTO M306PETEHUA U/UK C NOMOLLBIO HEero*».

6. TpyAHOCTH, C KOTOPLIMU CTAIKUBAIOTCA
rocyfapcrea- YieHbl NPy NPUMEHeHUM
UCKNHOUYEHUN AN HayUYHO-UCCe,0BaTEIbCKOM

AeATeNNIbHOCTU

56.  AHanu3 3akoHOAaTe/IbCTBa rocyaapcTe-4neHoB BOUC cBUAETENLCTBYET O TOM, YTO UCK/IOUEHUs AN
Lienei Hay4yHO-UCCNe0BaTENbCKON AEATENIbHOCTM, XOTA U Pa3/INYalOTCA B 3HAYUTENLHOM CTENEHM No
chepe npumeHeHWA, ABNAIOTCA, N0 3aaBaeHuUIo [pynnbl BTO no yperynMpoBaHuio CNOpoB, KOAHUMM U3
Hanbonee WMPOKO NPUHATBIX B COOTBETCTBUM CO CTaTbel 30 UCKAKOUYEHUI B HALMOHA/bHbBIX MaTEHTHbBIX
3aKkoHofaTenbcTBax»'®. Yto Kacaetca npobiem, CBA3aHHbIX C NPAKTUYECKUM MPUMEHEHMEM 3TUX
MCK/IOYEHUI Ha HALIMOHaIbHOM YPOBHe, TO 60/IbLLMHCTBO rOCYAAPCTB-Y/IEHOB COOBLLUMAM, YTO Y HUX HE
BO3HMKaN0 Kaknx-nnbo ocobbix TpyaHocTeir'®. Kpome T0ro, 60AbLIMHCTBO FrOCy4apCTB-4NeHOB
CO06WMAM, YTO HALIMOHANbHbIE NPaBOBbIE PAMKM JOCTATOYHbI /1A AOCTUMXEHUA LENWN NPUMEHEHMS
UCK/TIOYEHUI AR HayYHO-UCCIe0BATEIbCKOM AEATENIbHOCTU, U YTO HUKAKUX U3MEHEHUM B UX
3aKOHOAATENbCTBE B 3TOW CBA3MW He MpeaycmaTpuBanocsi®?,

57. Bmecre c Tem, Kacascb Bonpoca 06 MMEOLLIMXCA TPYAHOCTAX, HEKOTOPbIE FOCYAapCTBa-YneHbl
OTMETWU/IM, YTO Y HUX CYLLECTBYET HEKOTOPaa HeonpeAeNeHHOCTb OTHOCUTENbHO 061aCTU NPUMEHEHUS
WCKNIOYEHUI ANA SKCMEPUMEHTAIbHOTO MCMOb30BaHUA U306peTeHnii. Hanpumep, B MHGopmaLumu,
npeAacTasneHHoW TaH3aHWell, oTMeyaeTcs, YTo B paszene 38 ee 3akoHa NpeaycMaTpUBaeTCa, YTo
UCK/IIOYUTE/IbHBIE MAaTEHTHbIE NpaBa PacnpoCTPAHAOTCA TONIbKO Ha AENCTBUA, COBEpPLUAEMbIe B
MPOMbILLIEHHbIX UM KOMMEPYECKMX Lie/IfAX U, B YaCTHOCTU, HEe PacnpoCTPaHAIOTCA Ha AeiCTBuA,
COBEpLUAEMbIE B PaMKax Hay4YHbIX UCCnefoBaHuUi. [lo cux nop He 6bl10 NPUHATO HUKAKoro cyaebHoro
peleHus, KoTopoe NpPoBoAKNAO Bbl pasrpaHUYUTENbHYIO IMHUIO MEXKAY HayYHbIMU UCCeA0BaHUAMMU B
MPOMbILLJIEHHbIX UM KOMMEPYECKUX LieNIfX, U MO3TOMY 06/1acTb MPUMEHEHUA AaHHOTO NOMOXKEHUS

%8 Cm. Hanpumep, NOnoXeHWsi 06 UCKMIOYEHNSIX ANS HAYYHO-UCCNEeA0BaTENIbCKON AESTENbHOCTY B
3akoHogartensctee Kutas, MHgun, Taunanaa, YkpavHsel, Ypyreas u BeeTHama.

95 Cw. cratbio X1.34. § 1 3akoHa Benbruv ot 19 anpens 2014 r.

19g Cwm. geno «KaHaga: naTeHTHas oxpaHa chapmaveBTuyeckon npoaykummy. JokymeHt BTO WT/DS114/R.

15 Cm. Hanpumep, OTBET, MONy4YeHHbIN OT MakucTaHa, B KOTOPOM MOAYEPKNBAETCS, YTO UCKMIOYEHUS Ans
SKCMEpUMEHTarbHOro UCMOMb30BaHMA HUKoraa He Bbinn npobnemoit. CM. Takke OTBETbI, MPEeACTaBIEHHbIE
rocygapcrsaMu-4neHamu Ha asafuatb BocbMoit ceccuu MKIM, a Takke OTBETbLI HA BOMPOCHWUK, MOMyYeHHbIe 0T
crieflytoLLmMX rocyaapcrs-ysneHos: Amkupa, Asctpanuu, bocHumn u MepuerosuHsl, KaHagpl, Kutas, Kocta-Puku,
Xopeatuu, JaHuu, [lomHukaHckon Pecrybnvkv, CanbBagopa, MoHaypaca, Beurpun, Jlatauu, Hvpepnavgos,
Makuctana, Mepy, Moptyranuu, Pecnybnukn Mongosa, Poccuitckoit deaepauuu, Can-Tome u MpuHeuny,
Typuumn n CoeanHeHHbIX LLTaToB Amepuku.

102 Cwm. otBeTsl Amxupa, Bochuu 1 MepuerosuHbl, Kanaael, Kutas, Kocta-Puku, Xopeatuu, Kunpa, Januu,
Homutukanckon Pecnybnukun, ®paHumu, MoHaypaca, MoHkoHra (Kutaii), Benrpuun, AnoHumn, Kenuu, Jateun,
Mekcuku, Mongosel, Hnagepnanaos, Hopseruu, Mepy, Monbluw, MopTyranum, Poccuiickoi Pepepauuun, Cax-
Tome v MpuHennu, Ncnanum, LWeeumn, Liseiuapum n Typumn.
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cunTaeTcs HeornpeaeneHHoit%*1%, B HeKOTOPbIX CTpaHax Takas HeonpeAe/eHHOCTb B OTHOLEHNH
061aCTV NPUMEHEHMA UCKAIOYEHWI NPUBENA K U3MEHEHNIO 3aKOHOAATENbCTBA W 3aKPEM/IEHUIO NPAMBIX
WCKAIOYEHUN N7 Hay4YHO-UCCNeA0BaTe/IbCKOM AEATENIbHOCTU B COOTBETCTBYIOLLMX 3aKOHOAATE/bHbIX
akTax'%. Hanpumep, B LLIBeLAPNM MCKIIOYEHNS /151 HAYYHO-UCCNIe0BATE/IbCKO AEATENBHOCTY ObINK
3aKOHOZATEeNbHO 3aKpensieHbl B cTatbe 9 (1) (b) 3akoHa 0 NaTeHTax B pesyabTaTe NPOBEAEHUA
obcnesoBaHus, B Xo4e KOTOPOro YHacTHUKM COOBLMAM O TPyAHOCTAX B paboTe ¢ nateHTamu Ha [HK v vx
BAMAHUM Ha HayYHO-UCCIEOBATENLCKYIO AEATENBHOCTD M AabHellmre pa3paboTku'®. B AscTpanim
6blIM BHECEHbI MOMPaBKM B 3aKOH O MaTeHTax «AA NPOBEAEHNA pasrpaHUIeHUs Mexay
MCCNeA0BaTENbCKOM U KOMMEPUECKOI AeATeNbHOCTbO. [ ... | Liesib 3aKkntoyanack B TOM, YTOObI
06eCneynTb WMPOKYIO U HAZIEXKHYI0 OXpaHy AEATENbHOCTH, OCYLLECTBAAEMON B HAay4HO-
MccnefoBaTeNbCKUX 1 SKCMIEPUMEHTAbHBIX Lie/AX, U TEM CaMbIM MaKCHMa/IbHO paclimpuTb
BO3MOXHOCTH 4N Hay4HO-UCCNIe0BaTeNbCKON AeATENbHOCTY B ABCTpanumn'®’».

7. Pe3synbTaTbl NPUMEHEHUS UCKJIFOUEHWUN ANS

Hay4YHO-UCCNeA0BaTENLCKON AEATENbHOCTU

58. B To Bpems, Kak B Hay4HOMN 1UTepaType WMpOoKo obcyxaaeTca Bonpoc 06 ontmanbHom obbeme
WCK/TIOUEHUI ANA HAaYYHO-UCCNEA0BaTeIbCKOW JeATeNbHOCTY B OTAE/IbHbIX CTPaHaX C TOYKMU 3peHuA
npasa, 06bem IKOHOMUYECKMX JaHHbIX, NOy4aeMbIX B pe3y/ibTaTe MPOBEPKM Ha NPaKTUKe nocneacTauim
NPUMEHEHUA UCKNIOYEHNIA A4S HAYYHO-NCCe10BaTe/IbCKOW AEATENbHOCTUA B OTHOLIEHWM nccienoBaHUM
W MHHOBAaLWK, BECbMA OrpaHuYeH. HecmMoTps Ha TO, 4TO UCK/IIOUEHUA ANA HayYHO-UCCNe0BaTeNbCKOM
[eATENIbHOCTM B LL€/IOM [JO/IXKHbI CMOCO6CTBOBATH UCMO0/1b30BAHMIO TPETBUMM CTOPOHAMM
3amaTeHTOBaHHbIX U306peTeHnit B Hay4HO-UCCNeA0BaTeIbCKUX LeNsAx, UHGopMaLmua o Tom,
[ENCTBUTENBHO /I TPETbU CTOPOHbI MONAraloTCA Ha NPUMEHEHME 3TUX MCKIIOYEHMI MPK NPOBEEHUM
CBOMX MCCNIEA0BaHMI, He BCErAa AOKYMEHTUPYETCS u/unu aBnaetca obLuefoCTyMHON UAW NOANEKUT
yueTy. TaK KaK AeATeNbHOCTb, NoANaAaloLlas Noj 3T UCKNOYEHWA, NPOBOANTCA B UCCIEA0BATE/IbCKUX
nabopaTopuaAx, B 3TV CBA3M BO3HMKAIOT TPYAHOCTU cO c6opom nHbopmauum 06 Ucnonb3osaHmnm
NCKIOYEHMNIT OTAE/bHBIMM 3aMHTePecoBaHHbIMM CTOpoHamu'%,

59. HeKoTopble CTpaHbl NpeACTaBUAM MHGOPMALMIO O PesynbTaTax MPUMEHEHUA UCKITIOYEHNIA ANA
Hay4HO-MCCe0BaTe/IbCKOM AEATENbHOCTM B OTBETaX Ha BONPOCHMK MKMM: B nHpopmaLuy,
npeAcTaBneHHoOM ABCTpaneil, 0TMeYaeTca, YTo NOoNOMKeHUe 06 UCKNIoUEHNAX 13 npaBoHapylueHui 66110
BK/IOYEHO B pa3gen 119C 3akoHa 0 naTeHTax ¢ Tem, YTobbl «06ecneymnThb WUPOKYIO U HaZieXHYI0 OXpaHy
[eATeNbHOCTH, OCYLLECTBNSEMON B Hay4YHO-MCCNE0BATE/IbCKUX U IKCNEPUMEHTA/IbHbIX LENAX, U TeM
CaMbIM MaKCUMa/bHO PacLUIMPUTL BO3MOMKHOCTM f1A HAY4YHO-MCCNe10BaTeNbCKOMN AEATENbHOCTY B
ABCTPanuUm», 1 4TO B 3TOT BONPOC JAHHOE MONOMKEHNE «BHEC/NIO ACHOCTb U ONpeaeNeHHOCTb A/1A

103 Cm. uHcopmaumio ObbeauHeHHo Pecnybnukoii TaHsaHus, npeacTaBneHHylo B AOKyMeHTe SCP/23/3.

104 Cwm, Takke uHcopmaumio KOHKTAL, npescrasnenHyto B fokymeHTe SCP/25/3: «HyxHO 0TMETUTb, YTO XOTA
naTeHTHbIE OrPaHUYEHNs 1 UCKMIOYEHINS CyLLECTBYIOT B HALMOHaNbHOM 3aKOHOAATeNbCTBe, UX 0bnacTs
NPUMEHeHWs YacTo ornpeferieHa He4eTko, YTO 3aTPYAHSIET UX UCTIONb30BaHNEY.

105 Hanpumep, 3aKOHOZATEmNbHbIE NONPABKY B OTHOLLEHWM UCKMIOYEHINA NS Hay4HO-CCMe/0BaTeNbCKOM
[EesTENbHOCTY Bbinu BHECEHLI B 3akoHbl ABCTpanuu, Kanags!, Lsenuapum Yraunabl n 3améuu.

106 Cwm. uHpopmaLmio, npeacTasnenHyto Lseiuapuent, B aokymeHte SCP/23/3.

107 Cm. OTBET Ha BOMPOCHVK, MOMyYeHHbI 0T ABCTpanuu.

108 Tem He MeHee, ykasaHue Ha AelicTByIoLee 3anaTeHToBaHHOe 306peTeHe Kak U3BECTHBIA KOMMOHEHT CBOero
n306peTEHs B CBOEIN NAaTEHTHON 3asiBKe, MpW YCMOBUN, YTO 3TOT NATEHT SBMSETCH ASACTBYIOLLUM, MOXET
CIYXWTb YKa3aHUEM Ha TO, YTO UMEIO MECTO UCKMIOYEHUe AN Hay4HO-UCCNe/0BaTENbCKOA ACATENBHOCTA. Cwm.
UHhopMaLWIio, NpeAcTaBrneHHyto Canbeagopom, B AokymeHTe SCP/23/3.
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nccneposateneid'®». B CoeguHeHHOM KOponieBCTBe MCKNIOYEHME U3 NaTEHTHbIX NpaB A1
UCNO/b30BaHMA B 3KCMEPUMEHTA/IbHBIX LIeNAX CTaN0 NPEAMETOM KOHCY/IbTaL M, COCTOABLUMXCA B
Bepomctee no Bonpocam MHTeNNIeKTyanbHOM cobcTBeHHOCT CoeaMHeHHOro KoponieBcTBa B CBA3M C
nybaunkaupein paga OKNaf0B, B KOTOPbIX Bbln CAeNaH BbIBOA O HEOBXOAUMMOCTM YTOYHEHUA UM
nepedopMynnpoBaHna NONOXKeHUA 06 UCKNIOYEHUSAX A8 HAYYHO-UCCAeA0BaTENbCKOW AeATENLHOCTU. B
4aCTHOCTKM, OTMEYANOCH, YTO OTCYTCTBUE NPeLleAeHTHOIO NpaBa MOMKET CTaTb NMPUYNHON BOSHUKHOBEHUA
HeonpeaeNeHHoOCT! B OTHOLWEHWM 061aCcTU NPUMEHEHUA UCKNIOYEHWI 419 UCMONb30BaHUA M306peTeHnit
B 9KCMEePUMEHTa/bHbIX LieNAX. TeM He MmeHee, B OTBETaX, NONYYEHHbIX B PAMKaxX KOHCY/IbTaLuiA, He
COAEPIKANOCh HUKAKMX Y6eAuTeNbHbIX J0Ka3aTeNbCTB TOT0, YTO AENCTBYIOLLME UCKIOYEHUA ANA
“Cno/b30BaHMA U306pETEHMIA B IKCNEPUMEHTA/IbHBIX LE/IAX OrPaHUYMBAIOT NPOBEAEHME HayYHbIX
“ccnefo0BaHWUiA, M TAKOE OTCYTCTBUE OYEBUAHbIX AOKa3aTeNbCTB He N03B0IMA0 06OCHOBATH
Heob6Xx0AMMOCTb U3MEHEHMA 3aKoHogaTenbcTea’,

60. Y710 KacaeTca Hay4yHOM NUTEPATYPbI MO STOMY BOMPOCY, TO HEKOTOPbIE YYEHbIE, BbICTYMatoLLMe
NPOTMB KOHLLENLMM UCKNIOYEHUI ANA HAYYHO-UCCNeA0BATENbCKOW AEATENbHOCTU, YTBEPKAAIOT, YTO
naTeHTbl He 3aMnpeLLatoT NPOBEAEHWNE UCCEL0BaHMIA B OTHOLEHWUM M306PEeTeHMIA: OHM IULLb
YBE/IMYUBAIOT Pacxobl Ha NPOBeAEHUE UCCEeA0BaHMIA, NOCKO/IbKY UCCeA0BaTeNb, YTOObI UCMO/b30BaTh
3anaTeHTOBaHHOe M306peTeHue, [OMKEH ONIaYnBaTh 3T Pacxobl B COOTBETCTBUM C MOHOMO/bHO
yCTaHOBNEHHbIMM LeHamu. 10 CyTu, OHU YTBEPXKAAIOT, 4To 3DdEKTUBHOE pacnpeaeneHue CpecTs,
KOTOpOe co3aaeT HeobxoauMble 61aronPUATHbIE YCNOBUA AR «BCEX» MHBECTULMM, OCYLLLECTBAAEMbIX B
Hay4YHO-WUCCNeA0BaTeNbCKYIO eATeIbHOCTb, TPeByeT OT UcCNef0BaTe/ei NOAHOMO NOKPLITUA PAaCcXOA0B Ha
nobble NCNONb30BaHHbIE MU pecypcbl. ECIM OHW UCMOIb3YIOT 3HAaHMA, CO3AaHHbIE APYrUMU
“ccneaoBaTeNaMm, To OHU ONKHbI KOMNEHCUMPOBATL Kak MOCTOAHHbIE PacX0/bl, CBA3aHHbIE C
n3obpeTeHnem, Tak 1 TeKyliMe MaKCUMasbHbIE U3AEPKKU. Takm 06pa3om, OHM YTBEPXKAAIOT, YTo
NPUMEHEHWE UCKIOYEHWIA NA HaYYHO-MCCNeS0BaTENbCKOM AEATEIbHOCTM 0Ka3ano 6bl OTpULaTeNbHOE
BO34,EMCTBME Ha MHHOBALMOHHBIN noTeHuman'*,

61. Take nNpofo/KaeTca AUCKYCCUA MO BOMPOCY O TOM, YTO YHUBEPCUTETCKUE UCCNe0BaTeNM UMEIOT
BO3MOXXHOCTb BbiGMpaTh: ieN1aTb MM IMLEEH3UOHHbIN NaaTesK 3a No/ib30BaHMe NaTeHTOM A
OCYLLECTB/IEHWA CBOEM M306peTaTenbecKoii AeaTeNbHOCTY MK paboTaTb Haj peleHnem Apyroii 3aaaun.
Ecnun oHM pelwaoT NnonyyuTb MLEH3UI0 Y NnpaBoobaaaartens, TO OHU A0KHbI 3anaaTuUTb
nateHToo61aaaTento CyMmMy, NOKPbIBatoLLLYI0 pacxoAbl Ha /ito6ble UCMO/Ib30BaHHbIE UMK pecypcbl. [ns
3TOro UccneaoBaTeiamM HeobxoAMMO NosyyaTb GUHaAHCHpPOBaHUE Ha 60/1ee BbICOKOM YPOBHE, YacTo - Ha
YPOBHE NpaBuTe/IbCTBA. YTBEPXKAAETCA, YTO 3TO NOAAEPIKUBAET U CTUMYINPYET AeATENIbHOCTb
uccnenoBaTenei Ha HavyasbHOM 3Tane paboThl, a TaKKe NO3BO/AET HaNPaBUTb OCHOBHOM 06beM
GU1HaHCOBbIX CPeCTB, NpeAHa3HaYeHHbIX A8 PA3BUTUA HayYHO-UCCNeA0BaTeNbCKOW AeATeIbHOCTH, Ha
peanu3auuio NpOeKToB, KOTOPble, KaK cunTaeTcs, 061a4a0T HanbobLWUM NOTeHLMaNnoM. Takum
0bpasom, imueHsnposaHme 6e3 NpUMEHEHUA UCKNOYEHWUI [/1f HAayYHO-UCCNeA0BaTEbCKOM
AEeATeNbHOCTU NO3BONSAET AOOMTLCA ONTUMAbHOTO 6anaHca MeXay UHBECTULMOHHBIMW CTUMYaMU 1
COOTBETCTBYIOLMMMU BTOPUUHbBIMU 3dderTamun’?,

62. CocpenoTtouns CBOE BHUMaHME Ha HEBO3BPATHbIX U3AEPIKKAX, TPAH3AKLMOHHBIX 3aTpaTax U
CYLLECTBEHHOW HEOMNPeAeNeHHOCTHU, HEKOTOPbIE APYrUe yYeHble, BbICTYNatoLmMe B 3aLiUTy NPUMEHEHNs

108 CMm. OTBET Ha BOMPOCHUK, NOSTyYEHHbINA OT ABCTpanmu.

10 Cm. oTBET Ha BOMPOCHUK, NOJTy4YeHHbI oT CoeauHeHHoro KoponescTea.

m Cwm. Gans, J. (2005), ‘The dynamic effects of intellectual property practices’ Intellectual Property Research
Institute of Australia, npounTposaHHbIi B fokymeHTe “Research use of patented knowledge: a review”, STI
working paper 2006/2, OECD.

"2z Cwm. Gans, J. (2005), ‘The dynamic effects of intellectual property practices’ Intellectual Property Research
Institute of Australia, npounTnposaHHbIit B AokymeHTe “Research use of patented knowledge: a review”, STI
working paper 2006/2, OECD.
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UCKNIOYEHWUIN AR HayUYHO-UCCNEA0BATENIbCKON AEATEIbHOCTY, YTBEPKAAIOT, YTO 3TU UCK/IIOYEHUA
M03BONAIOT YMEHBLUUTb BO3AEMCTBME BBOAMMbIX MOHOMO/bHBIX LieH™ . B UaCTHOCTW, OHM 3asIBAIOT, YTO,
NOCKONbKY MHOTME UCCIeA0BaHUA HOCAT KYMYNATUBHBIN XapaKTep, COrlacoBaHne 1 Bbiada MHOXeECTBa
NaTeHTOB A0 GaKTUYECKOro NPOBEeAEHMUs KakuX-1Mbo uccnes0BaHNin MOTYT NMOB/EYb 33 cobon
3HaUMTEbHbIE ONEPALMOHHbIE U3JEPKKU. KpoMe TOro, yTBEPKAAETCA, YTO GO/MbLIMHCTBO NCCAEA0BAHNN
Mo camoii cBoel Npupo/e NoABepKeHbl CyLLLECTBEHHOW HeoNpeAeneHHOCTH, U, MOCKONbKY C Camoro
Hauasa HEBO3MOXHO OMPeAEe/UTb, KaKoe U3 HanpaBIEHUI HaYYHbIX MCCNeA0BaHUI OKAXKETCA YCNellHbIM,
T0, 4em B0/IbLLIE BO3MONKHOCTE ANA MCMONb30BAHUA UMEIOLLMXCA 3HAaHWIA, TeM BoJiblue BEPOATHOCTL
JLOCTVKEHMA npopbisat™.

63. Kpome TOro, ony6aMKOBaHO MHOKECTBO Hay4HbIX CTaTell, B KOTOpbIX 06cyKAaeTcs Bonpoc 06
Y3KOM MPUMEHEHMM UCKIOYEHNI 415 SKCEPUMEHTA/IbHBIX LieNel, MCnosib3yemom B CoeanHeHHbIX
LLtaTax AMEPUKM, W MPeANaraloTca pasMiHble Mepbl, KOTOPbIE A0/KHbI 6bITb NPUHATLI B 3TOM cTpaHe™.

64. B 3aknloueHue cieayer OTMETUTb, YTO, MO BCe BUAUMOCTHU, /1 YTOUHEHUA pe3y/1bTaToB
NPUMEHEHUA UCKKOYEHUI AN1A HAaYYHO-UCCNeA0BaTEIbCKO AeATeNbHOCTH HeobxoAuMo nposeaeHne
[anbHELIero SKOHOMMUYECKOTO aHann3a. O4YeBUAHO, YTO MHHOBALMOHHAA NONNTHMKA O/IKHA ObITb
HanpaB/ieHa Ha To, YTo6bl 06ecrneunTb 6anaHc MexAY MHBECTULMOHHBIM CTUMYIMPOBAHUEM
WHHOBALWMOHHOM AeATENbHOCTY U CTUMY/IMPOBaHUEM BTOPUUHbIX 3¢ deKToB. Hanbonee spdpekTnsHbIe
WCKMIOYEHUA ANA HayYHO-UCCIEA0BATENbCKOW AeATeNbHOCTU AO/IKHbI C/TYKUTb CTUMY/IOM AJ1A

13 O6Luee oBCyx/aeHe No BONpocy 06 3KOHOMUYECKOI LienecoobpasHOCTH NaTeHTHO CUCTEMbI CM. B raBe Il
OTuyeTa 0 MexayHapoaHomn narteHTHol cucteme (SCP/12/3 Rev. 2).

“Cm. “Research use of patented knowledge: a review”, STl working paper 2006/2, OECD. Cm. Takxe

KoMMmeHTapuu npod. J1. BeHTnu: cuuTatoLero 4o «[...] B Llenom ncnonb3osaHne B HEKOMMEPUYECKUX Lensx
MOXHO paccMaTpuBaTh Kak UCMob30BaHKe, KOTOpoe BPAA N BHECET BECOMbIN BKNaj, ecnm BoobLLe TakoBoOn
BO3MOXEH, B MOBbILUEHUE «CTUMYMay», CO34aBaeMoro nNaTeHTHON MoHononuein. B To xe Bpems, ecrnv AonyCTUTb
OXBAaT NaTeHTaMV TakuX BULOB AEATENbLHOCTY, TO 3TO MPUBEAET K 3HAUUTENbHLIM n3aepkkam: Haubonee
O4eBNAHBLIMU ByyT ONepaLMoHHbIE U3AEPXKKY, CBS3aHHbIE C MPABOBOV OXPaHON W NILIEH3MPOBAHNEM TaKnX
BIZOB MCMONb30BaHMst. [lanee OH AenaeT BbIBOZ O TOM, UTO PaCcCyXaEHNA Ha OCHOBE MPEANONOXeHNA o cbosx
B paboTe pbiHKa MOryT ofpaBAbiBaTh HEKOTOPbIE BUAb! Y3KOrO MPUMEHEHNS UCKIOYEHNI Ans
“aKcepUMeHTanbHoro ucnonb3osanust”. Professor L. Bently et all. “Exclusions from Patentability and
Exceptions and Limitations to Patentees’ Rights”, SCP/15/3, cTp. 57. CM. Tawke KOMMeHTapuu r-Ha Koppea,
CYUTAIOLLErO, YTO Y3KOoe NPUMEHEHNE UCKITIOYEHNI 4TIt HayYHO-MCCIIeA0BaTENbCKON AEATENEHOCTM MOXKET
3aMeAnUTL NPOBEAEHNE BaXHbIX UCCIELOBaHWI B pesynbTaTe orpaHuyeHni nn 3agepxek ¢
npesoCTaBNEHMEM OCTYNa K 3anaTeHToBaHHbIM TEXHOMNOMAM, KOTOpble MOryT BbiTh HeobxoanMbl 1 B
OTHOLLEHWUI KOTOPbIX MULIEH3UN OTCYTCTBYIOT UNi GbIBAOT CIMLLIKOM [OPOrK ANs NOMy4eHus. Correa, C., ‘The
International Dimension of the Research Exception’. [JokymeHT AAAS/SIPPI ot aHsapsi 2004 r.

15 Mpodheccop J1. BeHTny npeanaraeT AeTanbHbl 0630p LOKYMEHTOB, KacaroLXCa NpUMeHeHNs UCKMOYEHNI
OIS 3KCMEPUMEHTanbLHOro Ucnonb3oBaHus B CoeauHeHHbIx LLitatax AMepuKi: No MHEHUIO HEKOTOPbIX
3KcnepToB, 06LLEN3BECTHOE Y3Koe NMPUMEHEHNE UCKITIOUEHUIA ANSsT 9KCNepUMEHTanbHOro NConb3oBaHus B CLWA
He BbI3bIBANO 3HAYUTENbHbIX TpyAHOCTEN (A0 cux nop).[ ... ] Tem He MeHee, cpean yHeHbIX LMPOKO
pacnpocTpaHeHo HeLOBOILCTBO, MO KpaliHei Mepe, HbIHELUHUM COCTOSHNEM amepuKaHCKoro npasa. C Tex nop,
kak npocbeccop AiiseHbepr onybnvkoBana CBOK HOBATOPCKYHO CTATbIO MO 3TOM Teme B 1989r.,[...] oauH 3a
APYTVM yYeHble Npeanaran NpoBecTu Hekyto pedopmy C uerbio obecnevyeHus boree rMbKoro NpUMeHeHUs
ucknodeHni [ ... ] B 2000 r. npodeccop MopuH O'Pypk npeanoxuna npuHaTL UCKnioYeHne Ans
«A0BPOCOBECTHOTO MCMOb30BAHUS» U3 YACHA HapYLLEHWIA NaTeHTHbIX Npas. Tpu roga cnycTs npoceccop
PoLuens [peiidycc, BOIMOXHO, UCX0As 13 hakTa BblAaum NMUeH3uin B 06nacty BUPYCcOnorm, UCnosb3yembix B
kayecTBe nuueHanin GPL n Creative Commons, npeanoxuna npeaocTaBuTb rocy4apCTBEHHbIM yHpEXAeHUsIM
BO3MOXHOCTb MCMOMNb30BaTh 3anaTeHTOBaHHbIE N300peTeHns B aKCMepUMeEHTanbHbIX LENnax npu ycnosuu, 4To
OHV 06S13yI0TCA NPeaoCTaBsATb BCE pe3ynbTaThl Takux MCCNEA0BaHUI ANs UCNOMb30BAHNA B KA4eCTBe
0BLLeCTBEHHOTO AocTosHUS. [...] B criegyowem rogy Pudapa HenbcoH npeanoxun aHanorMyHbI BapmaHT,
BMECTO 3TOro 06YCIOBUB NPEAOCTABNEHNE UCKITIOYEHUIT ANsi HEKOMMEPUECKIX YUPEXAEHINA 00A3aTENECTBOM
NULEH3MPOBaTh Ha HEUCKITIOYUTENbHOM OCHOBE 1 3a pa3yMHOe NMLIEH3NOHHOE Bo3HarpaxaeHune nobow
3anaTeHTOBaHHbIN pesynbTaT nccnefosaHui. [ ... ] Mpodeccop Katpun CtpaHabypr npeanoxuna
KOMBUMHUPOBATH UCKIIOYEHWS AMs «3KCTIEPUMEHTOR Ha» 3anaTeHTOBaHHbIM N30OpeTeHneM (Hanpumep, B
lepmaHumn n CoegnHeHHom KoponescTee) ¢ oBs13aTenbHON NULEH3NEeN AN «3KCNEPUMEHTOB C»
3anaTeHToBaHHbIM N306peTeHnem».

Cwm. “Exclusions from Patentability and Exceptions and Limitations to Patentees’ Rights”, SCP/15/3.
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MHBECTMLI,VM, HO NPU 3TOM He [0/1}KHbl OrpaHNYnBaThb BO3,C|,EI2CTBM€ BTOPUYHbIX 3¢¢EKTOB oT
MCMNOJ/1Ib30BaHNA COOTBETCTBYOLWMUX 3HaHMﬁ, KOTOpble B MPOTUBHOM C/ly4ae OKa3biBasun 6bl MU
HE3Ha4uTenbHoe BANAHUE Ha TaKOE MHBECTULMOHHOE CTMMyIIVIpOBaHMEns.

65.  Kpome Toro, c TO4KM 3peHna npasa, N11060e UCK/TIOYEHME ANA HAYYHO-UCCNeL0BaTENbCKOM
AEATENbHOCTU AO/IXKHO COOTBETCTBOBATL TPeb0BaHMAM MeKAYHapOLHO-NPaBOBbIX 06A3aTeNIbCTB, B
yactHocTH, Cornawennto TPUMC. Kpome Toro, 4To KacaeTcs AOCTUNKEHWA Lenel NoMUTUKM Ha
HaLMOHa/IbHOM YPOBHE, TO C/IeAyeT YETKO ONpPeAenuTb 061acTb MPUMEHEHUA UCKTIOYEHUI ANA HayYHO-
“ccnesoBaTeIbCckon AeATeNbHOCTU. 3To obecrnednsio 6bl NPaBoBYIO ONPeAEeNeHHOCTb U npeacKkasyemocTtb
Kak AinA nateHToobNafaTenei, Tak 1 ANA TPEeTbUX CTOPOH, PACCUMTLIBAIOLLMX Ha MPUMEHEHWE
UCKNIOYEHWUI ANA MPOBEAEHUA UCCNef0BaHNN.

[dononHeHue cneayer]

19 “Research use of patented knowledge: a review", STI working paper 2006/2, OECD.
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ALBANIA

Article 38 (1) b) of the Patent Law Ne 9947 of 7 July 2008 (as amended up to Law Ne 55/2014 of 29
May 2014)

38. Limitation of the Effects of the Patent.
The rights conferred by the patent shall not extend to:
[..]

b) acts performed merely for experimental purposes relating to the subject matter of the invention.

ALGERIA

Article 12 (1) n. 1 of the Ordinance Ne 03-07 of 19 Joumada El Oula 1424 corresponding to July 19,
2003 on Patents

12. Les droits découlant d’un brevet d’invention ne s’étendent qu’aux actes accomplis a des fins
industrielles ou commerciales.

Les droits découlant d’un brevet d’invention ne s’étendent qu’aux actes accomplis a des fins
industrielles ou commerciales.

Ces droits ne s’étendent pas:
1°) aux actes accomplis aux seules fins de la recherche scientifique;

[...]

ANDORRA

Article 23 (4) of the Patent Act of 10 June 1999

23. Rights conferred by a patent.

[...]

(4)  The rights conferred by a patent shall not extend to:
(c) acts done for experimental purposes relating to the subject-matter of the patented invention;

[...]

ANTIGUA AND BARBUDA

Section 11 (4) (c) of the Patent Act Ne 23 of 23 December 2003
11 (4) (1) (c) The rights under the patent shall not extend:

[
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(c) to acts done only for experimental purposes relating to a patented invention;

[...]

ARGENTINA

Article 36 (a) of the Law Ne 24.481 of 30 March 1995 on Patents and Utility Models (as amended up
to Decree Ne 27/2018 of 10 January 2018)

36. El derecho que confiere una patente no producira efecto alguno contra:
a) Un tercero que, en el ambito privado o académico y con fines no comerciales, realice actividades

de investigacion cientifica o tecnolégica puramente experimentales, de ensayo o de ensefianza, y
para ello fabrique o utilice un producto o use un proceso igual al patentado.

[...]

ARMENIA

Article 17 (2) of the Law of the Republic of Armenia of June 10, 2008, on Inventions, Utility Models
and Industrial Designs

17. Acts not Recognized as Infringements on the Exclusive Right Conferred by Patent.

The use of patented invention, utility model shall not constitute an infringement of the exclusive
rights of the patent owner under Article 16 of this Law if used:

[...]

(2) as a subject of scientific research or scientific experiment;

[...]

AUSTRALIA

Section 119C of the Patents Act 1990 (consolidated as of 24 February 2017)

119C Infringement exemptions: acts for experimental purposes.

(1) A person may, without infringing a patent for an invention, do an act that would infringe the
patent apart from this subsection, if the act is done for experimental purposes relating to the subject

matter of the invention.

(2) For the purposes of this section, experimental purposes relating to the subject matter of the
invention include, but are not limited to, the following:

(a) determining the properties of the invention;
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(b) determining the scope of a claim relating to the invention;
(c) improving or modifying the invention;
(d) determining the validity of the patent or of a claim relating to the invention;

(e) determining whether the patent for the invention would be, or has been, infringed by the doing
of an act.

[...]

AZERBAIJAN

Article 23 of the Law of the Republic of Azerbaijan on Patents 1997

23. Acts not constituting infringement of the exclusive rights of patent owners.

The following shall not be deemed as infringements of the exclusive rights of the patent owner:

[...]

- the use of product containing a patented subject matter of industrial property for the scientific
experiments or research purposes, as well as in the testing of a patented subject matter of industrial

property;

[..]

BARBADOS

Article 6 (1) of the Patents Act 2001 (Cap. 314) (as amended by Act Ne 2 of 2006)
6 (1): The rights vested in the owner of a patent by section 5 in respect of any invention do not apply

to:
(a) the use of the invention for scientific research only;

[..]

BELARUS

Article 10 of the Law of the Republic of Belarus Ne 160-Z of 16 December 2002 on Patents for
Inventions, Utility Models, Industrial Designs (as amended up Law Ne 328-Z of 22 December 2011 )

10. Actions Not Recognized as Violation of the Exclusive Right of the Patent-Holder.

[...]

conducting the scientific research or experiment on the method in which the invention,
industrial model or industrial design protected by the patent are used;

[...]
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BELGIUM

Article X1.34. § 1er. of the Law of 19 April 2014, inserting Book XI 'Intellectual Property' to the Code of
Economic Law, and specific provisions to the Book XI in Books I, XV and XVl of the Code

X1.34. § 1er. Les droits conférés par le brevet ne s’étendent pas:

[...]

b) aux actes accomplis a des fins scientifiques sur et/ou avec I'objet de I'invention brevetée;

]

BELIZE
Article 33 (4) (c) of the Patents Act (Cap. 253, Revised version 2000)
33 (4): The rights under the patent shall not extend to:

[...]

(c) acts done only for experimental purposes relating to a patented invention;

[...]

BHUTAN

Section 13 (4) a) of the Industrial Property Act of the Kingdom of Bhutan 2001
13 (4) (a): The rights under the patent shall not extend:

[-]

(iii)  to acts done only for experimental purposes relating to a patented invention;

[...]

BOLIVIA

Article 53 (b) of the decision Ne 486 of 14 September 2000 of the Commission of the Andean
Community

53. The owner of the patent may not exercise the right referred to in the foregoing Article in relation
to the following acts:

[...]
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(b) acts performed for exclusively experimental purposes on the subject matter of the patented
invention;

[...]

BOSNIA AND HERZEGOVINA

Section 73 (b) of the Law on Patents as of 28 May 2010
73. Exceptions from the Exclusive Rights.
The patent holder’s exclusive right shall not apply to:

[.]

b) acts performed for research and development purposes, and for experiments relating to the
subject matter of the protected invention, including the acts necessary for obtaining registration or
marketing authorization for the product which is a medicine intended for humans or animals or a
medicinal product;

[...]

BOTSWANA

Section 25 (1) (c) of the Industrial Property Act 2010 (Act Ne 8 of 2010)
25. (1) The rights conferred by a patent shall not extend to —

[...]

(c) acts done only for experimental purposes relating to the subject-matter
of the patented invention;

[...]

BRAZIL

Article 43 Il of the Patent Law Ne 9.279 of 14 May 1996 as last amended by Law Ne 10.196 of 14
February 2001

43: The provisions of the previous Article do not apply:

[...]

(1) to acts carried out by unauthorized third parties for experimental purposes, in connection with
scientific or technological studies or researches;

[
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BULGARIA

Article 20 (2) of the Law on Patents and Utility Models Registration of 9 November 2006 as last
amended by Law of 18 May 2012

20. The effect of a patent shall not extend to:

[..]

2. use of the invention for experimental or research purposes relating to the subject matter of the
patented invention;

[...]

BURKINA FASO

Article 8 (1) (c) of the Agreement Revising the Bangui Agreement of 2 March 1977 on the Creation of
an African Intellectual Property Organization (Bangui (Central African Republic), 24 February 1999)

8. Limitation of the Rights Conferred by the Patent:
(1) The rights deriving from the patent shall not extend

[...]

(c) to acts in relation to a patented invention that are carried out for experimental purposes in the
course of scientific and technical research;

[...]

CANADA

Section 55.2. (1), (6) of the Patent Act (R.S.C., 1985, c. P-4) (status as of 21 June 2016)
55.2 (1) Exception.

Itis not an infringement of a patent for any person to make, construct, use or sell the patented
invention solely for uses reasonably related to the development and submission of information
required under any law of Canada, a province or a country other than Canada that regulates the
manufacture, construction, use or sale of any product.

[...]

(6) For greater certainty, subsection (1) does not affect any exception to the exclusive property or
privilege granted by a patent that exists at law in respect of acts done privately and on a non-
commercial scale or for a non-commercial purpose or in respect of any use, manufacture,
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construction or sale of the patented invention solely for the purpose of experiments that relate to
the subject-matter of the patent.

CHINA

Article 69 (4) of the Patent Law of the People’s Republic of China (as amended up to the Decision of 27
December 2008 regarding the Revision of the Patent Law of the People’s Republic of China)

69. The following shall not be deemed to be patent right infringement:

(-]

(4) Any person uses the relevant patent specially for the purpose of scientific research and
experimentation;

[...]

HONG KONG, CHINA

Article 75 (b) of the Patents Ordinance 2017 (Chapter 514)
75. Limitation of effect of patent:

The rights conferred by a patent shall not extend to-

[...]

(b) acts done for experimental purposes relating to the subject-matter of the relevant patented
invention;

[...]

COLOMBIA

Article 53 (b) of the decision Ne 486 of 14 September 2000 of the Commission of the Andean
Community

53. The owner of the patent may not exercise the right referred to in the foregoing Article in relation
to the following acts:

[...]

(b) acts performed for exclusively experimental purposes on the subject matter of the patented
invention;

[..]
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COSTA RICA

Article 16 (2) (b) and (c) of the Law Ne 6867 of 25 April 1983 on Patents, Industrial Designs and Utility
Models (as amended up to Law Neo. 8686 of 21 November 2008)

16. Rights conferred by patents. Limitations.
Provided that the following exceptions do not unjustifiably affect the normal working of the patent

or result in unreasonable prejudice to the legitimate interests of the owner or his licensee, the rights
conferred by the patent shall not extend to:

[

(b) acts performed for experimental purposes which are related to the subject matter of the
patented invention;

(c) acts done exclusively for the purpose of teaching or scientific or academic research in respect of
the subject matter of the patented invention;

[...]

CROATIA

Article 63 (2) of the Patent Act and Acts on Amendments to the Patent Act Ne 173/2003 of 1 January
2004, as amended by Act Ne 76/2013 of 29 June 2013

63. Exceptions from the exclusive rights.

The patent owner’s exclusive right of exploitation of the invention shall not apply to:

[+

2. acts done for the purposes of research and development and for experiments relating to the
subject-matter of the protected invention, including where such acts are necessary for obtaining

registration or authorization for putting on the market a product comprising a medicine intended for
people or animals, or a medicinal product;

[...]

CUBA

Article 47 (a), (c) of Decree-Law Ne 290 of 20 November 2011 on Inventions and Industrial Designs
and Models

47. Los derechos conferidos por la patente no se extienden a:

a) los actos realizados exclusivamente con fines de ensefianza o de investigacion cientifica o
tecnoldgica;
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¢) los actos realizados con fines experimentales que se refieran al objeto de la invencion patentada;

[...]

CYPRUS

Article 27 (3) (ii) and (iii) of the Patent Law of 1998 (amended in 2000,2002 and 2006)

27. Rights conferred by a patent.

[...]

(3) Notwithstanding paragraphs (1) and (2) of this section, the owner of a patent shall have no right

to prevent third parties from performing, without his authorization, the acts referred to in
subsections (1) and (2) of this section in the following circumstances:

[.]

(ii) Where the act is done privately and on a non-commercial scale, provided that it does not
significantly prejudice the economic interests of the proprietor of the patent;

(iii) Where the act consists of making or using for purely experimental purposes or for scientific
research;

[...]

CZECH REPUBLIC

Section 18 (d), (e) of the Act Ne 527 /1990 Coll. on Inventions and Rationalisation Proposals, as
follows from amendments implemented by Act Ne 519/1991 Coll., Act Ne 116/2000 Coll.
and Act Ne 207/2000 Coll.

18. The rights of the proprietor of the patent shall not be infringed by use of the protected invention:
[...]

d) in acts done for non-commercial purposes;

e) in act relating to the subject-matter of the invention done for experimental purposes, including

experiments and tests necessary under special legal regulations3a) prior to being placed on the
market.

DEMOCRATIC PEOPLE’S REPUBLIC OF KOREA

Article 33 (2) 3 (3) (iii) of the Invention Law of the Democratic People’s Republic of Korea (amended by
Decree Ne 597 of 11 March 1999 of the Presidium of the Supreme People’s Assembly)
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33. Use of patented science and technology without permission

A patented science and technology may be used without the consent of the patent owner if:

[...]

2. it is used for scientific research and experiment;

]

DENMARK

Section 3 (3) (iii) of the Consolidate Patents Act (Consolidate Act Ne 221 of 26 February 2017)
3. (3) The exclusive right shall not extend to:

[...]

(iii) acts done for experimental purposes relating to the subject-matter of the patented invention;

[...]

DOMINICA

Article 33 (4) c) of the Patents Act Ne 8 of 7 October 1999

33. Rights of owner of patent.

[...]

(4) The rights under the patent shall not extend to:

[...]

c) acts done only for experimental purposes relating to a patented invention;

[...]

DOMINICAN REPUBLIC

Article 30 (b) and (c) of the Law on Industrial Property Ne 20-00 of 8 May 2000
30. Limitation and Extent of the Rights of the Patent.

The patent does not give the right to prevent:

[...]
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b) Actions carried out exclusively for purposes of experimentation with regard to the patented
invention.

c) Actions carried out exclusively for purposes of teaching or of scientific or academic research.

[...]

ECUADOR

Article 53 (b) of the decision Ne 486 of 14 September 2000 of the Commission of the Andean
Community

53. The owner of the patent may not exercise the right referred to in the foregoing Article in relation
to the following acts:

[...]

(b) acts performed for exclusively experimental purposes on the subject matter of the patented
invention;

(...]

EGYPT

Article 10 of the Law Ne 82 of 3 June 2002 on the Protection of Intellectual Property Rights

10.

[...]

The following shall not be considered as infringements of that right when carried out by third parties:

(1) Activities carried out for scientific research purposes.

[...]

EL SALVADOR

Article 61 (c) of the Legislative Decree No 912 of 14 December 2005 on Amendments to the Law on
the Promotion and Protection of Intellectual Property

61. Letters (a), (b) and (c) of the first subparagraph of Art. 116 are hereby amended and letter (e)
added, as follows:

[...]

(c) To a third party that, without commercial purposes, carries out acts of manufacture or use of the
invention for experimental purposes relating to the subject of the patented invention or for the
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purposes of scientific, academic or teaching research, provided that this does not unjustifiably
infringe upon the normal exploitation of the invention that the holder may or does carry out;

[..]

ESTONIA
Paragraph 16 (3) of the Patents Act of 1 January 2015 (consolidated text of 1 January 2015)

§ 16. Acts which do not constitute infringement of exclusive right of proprietor of patent.

The following acts do not constitute infringement of the exclusive right of the proprietor of a patent:

[...]

3) the use of the patented invention in testing related to the invention itself, including the use of a
medicinal product containing the patented invention in clinical trials of the medicinal product;

[...]

ETHIOPIA
Section 25 (1) (b) of the Industrial Property Law (Proclamation) Ne 123 of 10 May 1995

25. Limitations of Rights.

1. The rights of the patentee shall not extend to:

[...]

b) the use of the patented invention solely for the purposes of scientific research & experimentation;

[...]

FINLAND

Section 3 (2) of the Patents Act (Act Ne 1967/550 of 15 December1967, as amended up to Act Ne
2013/101 of 31 January 2013)

3.
[
The exclusive right shall not apply to:

[...]

(3) usein experiments relating to the invention as such;
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[...]

FRANCE

Article L613-5 (b) of the Intellectual Property Code (consolidated version of 7 September 2018)
Article L613-5

Les droits conférés par le brevet ne s'étendent pas:

[...]

b) Aux actes accomplis & titre expérimental qui portent sur l'objet de I'invention brevetée;

[...]

GERMANY

Section 11 (2) of the Patent Act (as amended up to Act of 8 October 2017)

11. The effect of a patent shall not extend to:

[...]

2. acts done for experimental purposes relating to the subject-matter of the patented invention;

[...]

GHANA
Section 11 (4) (c) of the Patent Act of 31 December 2003 (Act 657)

11. Rights Conferred by Patent.

[...]

(4) The rights under the patent shall not extend to:

[...]

(c) acts done only for experimental purposes relating to a patent invention; or

[...]
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GREECE

Article 10 (2) a) of the Law 1733/87 of 22 September 1987 on Technology Transfer, Inventions and
Technological Innovation

10. Contents of the right.

[...]

2. The owner of the patent may not forbid, in the meaning of the preceding paragraph, the following
activities:

a. The use of the invention for nonprofessional or research purposes;

[...]

GUATEMALA

Article 130 (b) and (c) of the Industrial Property Law, Decree Ne 57-2000 of 18 September 2000
130. La patente no darad el derecho a su titular de impedir:

[...]

b) Actos realizados exclusivamente con fines de experimentacién respecto al objeto de la invencién
patentada;

c) Actos realizados exclusivamente con fines de ensefianza o investigacion cientifica o académica, sin
propositos comerciales, respecto al objeto de la investigacién patentada;

]

HONDURAS

Article 18 of the Law on Industrial Property (approved by Decree Law Ne 12-99-E of 30 December
1999)

18. Los derechos conferidos por la patente sdlo podrdn hacerse valer contra actos realizados por
terceros con fines industriales o comerciales. En particular, tales derechos no podran hacerse valer
contra actos realizados exclusivamente en el ambito privado y con fines no comerciales, o con fines
de experimentacion, investigacion cientifica o ensefianza relativos al objeto de la invencién
patentada.

HUNGARY

Article 19 (6) b) of the Act Ne XXXIII of 1995 on the Protection of Inventions by Patents (consolidated
text of 17 June 2017)
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19.

[...]

(6)  The exclusive right of exploitation shall not extend to:

[...]

(b) acts done for experimental purposes relating to the subject matter of the invention, including
experiments and tests necessary for the marketing authorisation of the product constituting the
subject matter of the invention or the product obtained through the process constituting the subject
matter of the invention;

[«]

ICELAND

Article 3 (3) of the Patents Act Ne 17/1991 (as amended up to Act Ne 126/2011)

3.
[..]

The following are excepted from the exclusive right:

[5:]

(3)  use of the invention for experiments which relate to the invention itself, [i.a. studies and trials
and other related procedures that are necessary to make possible an application for marketing
authorization for e.g. a generic medicinal product and an improved pharmaceutical form;]

[...]

INDIA

Section 47 of the Patent Act Ne 39 of 20 April 1970 (as last amended in 2005)

47. Grant of patents to be subject to certain conditions. - The grant of a patent under this Act shall be
subject to the condition that —

[ee]

(3)  any machine, apparatus or other article in respect of which the patent is granted or any article
made by the use of the process in respect of which the patent is granted, may be made or used, and
any process in respect of which the patent is granted may be used, by any person, for the purpose
merely of experiment or research including the imparting of instructions to pupils;

[...]
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INDONESIA

Article 16 (3) of the Patent Law Ne. 14 of 1 August 2001

16.

[...]
(3)  Exempted from the provisions as referred to in paragraph (1) and paragraph (2) if the use of

said Patent is for the sake of education, research, experiment, or analysis, as long as it does not harm
the normal interest of the Patent holder.

IRELAND

Section 42 (b) of the Patents Act Ne 1 of 27 February 1992 (as last amended by Intellectual Property
(Miscellaneous Provisions) Act Ne 36 of 2014)

42. The rights conferred by a patent shall not extend to-

[s:d

(b) acts done in conducting studies, tests, experiments and trials (including clinical trials and field
trials) with a view to satisfying the application requirements for a marketing authorisation or similar
instrument (howsoever described) that is required by the law of the State or of any other state in
order to sell or supply or offer to sell or supply-

(1) a medicinal product for human use, within the meaning of subsection (2), or

(I1) a - veterinary medicinal product, within the meaning of subsection (2),

or

[...]

ISRAEL

Section 1 of the Patent Law, 5727-1967 (consolidated version of 2014)
[...]
"exploitation of an invention" —

(1) In respect of an invention that is a product — any act that is one of the following: production, use,
offer for sale, sale, or import for purposes of one of the enumerated acts;

[...]

but excluding any of the following:

[.]
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(2) any experimental act in connection with the invention, the objective of which is to improve the
invention or to develop another invention;

[...]

ITALY

Article 68 (1) of the Industrial Property Code (Legislative Decree Ne 30 of 10 February 2005, as
amended up to Legislative Decree Ne 63 of 11 May, 2018)

68. Limitations on patent rights.

1. Whatever the object of the invention may be, the exclusive authority attributed by patent rights
does not extend to the following:

a) actions carried out in the private sphere and for non-commercial purposes, or as experimentation;

[...]

JAPAN

Article 69 (1) of the Patent Act Ne 121 of 13 April 1959, as amended up to Act Ne 55 of 10 July 2015)
69. Limitations of patent right.

(1) A patent right shall not be effective against the working of the patented invention for
experimental or research purposes.

[

JORDAN

Article 21 C of the Patent Act 1999 Ne 32 of 1 December 1999
21. Rights of the Patentee.
C. Notwithstanding the provisions of this Law or any other legislation, carrying out research and

development, and submitting applications for obtaining approvals to market a product prior to the
expiry date of the patent protection shall not be considered an act of civil or criminal infringement.

KAZAKHSTAN

Article 12 (2) of the Law on Patents of the Republic of Kazakhstan Ne 427-1 of 16 July 1999 (as
amended up to Law of the Republic of Kazakhstan Ne 378-V of 31 October 2015)

12. Acts which are not Recognised as Violation of Exclusive Right of Patentee.
The following shall not be recognised as violation of the exclusive right of the patentee:
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[...]

2) carrying out scientific research or experiment on means which contain the protected object of
industrial property when such research or experiment does not have a commercial purpose;

[...]

KENYA
Section 58 (1) of the Industrial Property Act Ne 3 of 27 July 2001 (as amended up to Act Ne 11 of 2017)
58. Limitation of rights.

(1): The rights under the patent shall extend only to acts done for industrial or commercial purposes
and in particular not to acts done for scientific research.

[...]

KYRGYZSTAN

Article 13 (2) of the Law of the Kyrgyz Republic Ne. 8 of 14 January 1998 on Patents (as amended up
to Law Ne 76 of 10 April 2015)

13. Actions Not Considered as an Infringement of the Exclusive Right of the Patent Owner.
The following is not recognized as an infringement of the exclusive right of the patent owner:
[...]

2) conducting scientific research or an experiment with an article containing an object of
industrial property;

[...]

LATVIA

Section 20 (2) of the Patent Law of 1 March 2007 (as amended up to 1 January 2012)
20. Limitations of Exclusive Rights Resulting from a Patent.
The exclusive rights resulting from the patent shall not extend to:

[d

2) experimental or investigative activities;

[sse]
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LEBANON

Article 42 of the Law Ne 240 of 14 August 2000
42. - A person infringing the rights of a basically published patent while being aware of such action,
shall be penalized by a fine ranging from five to fifty million Lebanese Liras and imprisonment from

three months up to three years or by either of the penalties hereinbefore mentioned.

- Exploiting the invention on non-commercial, nonindustrial personal aims or for scientific research
reasons shall not be considered counterfeit according to the provisions of the Article herein.

LIBERIA

Paragraph 13.11 (b) (ii) of the Act to Repeal an Act Adopting a New Copyright Law of the Republic of
Liberia approved on 23 July 1997; and the Industrial Property Act of Liberia approved on 20 March
2003, constituting Title 24 of the Liberian Code of Laws Revised, and to enact in their stead a New
Title 24 to be known as the “Liberia Intellectual Property Act, 2016”

§13.11. Rights Conferred by the Patent; Limitations and Exceptions.

[...]

b) The rights under a patent may not be used to prevent:

[...]

i. acts done for purposes of scientific research in academic, educational or research institutions;

iii. acts done for experimental purposes relating to the subject matter of the patented invention;

[...]

LITHUANIA

Article 26 of the Patent Law Ne |-372 of 18 January 1994 (as last amended by Act — Ne. X-1119 of 10
May 2007)

26. Rights of the Owner of a Patent.

[...]

The owner of the patent shall have no right to prevent third parties from performing acts referred to
in paragraphs 1 and 2, provided that:

[...]
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2) the act is done for experimental purposes or for scientific research, and this does not conflict

with a normal exploitation of the patent and does not unreasonably prejudice the legitimate
interests of the patent owner;

[...]

LUXEMBOURG

Article 47 (b) of the Law of 20 July 1992 on the Changes in the System for Patents for Invention (as
amended by the Law of 24 May 1998)

47. Limitation of the Effects of the Patent.

The rights afforded by the patent shall not extend to:

[...]

(b) acts done for experimental purposes relating to the subject matter of the patented invention;

[...]

MALAYSIA

Section 37 (1) of the Patents Act of 1983 (as amended up to Act A1264)
37. Limitation of rights.

(1) The rights under the patent shall extend only to acts done for industrial or commercial purposes
and in particular not to acts done only for scientific research.

[...]

MALTA

Article 27 (6) (b) of the Patents and Designs Act (chapter 417) of 01 June 2002

27.

[:]

(6)  Notwithstanding subarticles (1) and (2), the proprietor of a patent shall have no right to
prevent third parties from performing the acts referred to in subarticles (1) and (2)(b) in the following
-circumstances:

[...]

(b) where the act consists of making or using such product for purely experimental purposes or for
scientific research;



SCP/29/3
Appendix, page 26

[...]

MAURITIUS

Section 21(4)(d) of the Patents, Industrial Designs and Trademarks Act of 8 August 2002
21. Rights conferred by patent.

[...]

(4). Any right under the patent shall not extend —

[

d) to acts done only for research and experimental purposes relating to a patented invention;

[

MEXICO

Article 22 (1) of the Law on Industrial Property (consolidated text published in the Official Journal of
the Federation on 18 May 2018)

22. El derecho que confiere una patente no producird efecto alguno contra:
.- Un tercero que, en el &mbito privado o académico y con fines no comerciales, realice actividades

de investigacion cientifica o tecnoldgica puramente experimentales, de ensayo o de ensefianza, y
para ello fabrique o utilice un producto o use un proceso igual al patentado;

[...]

MONGOLIA

Article 18.2.2. of the Patents Act of 25 June 1993 (as amended up to 1 September 2016)

18. Exploitation of Inventions, Industrial Designs and Utility Models.

[...]

2. The following exploitation of the invention or industrial design protected by the patent or utility
model protected by the certificate shall not be regarded as an infringement of the exclusive rights of
the patent or certificate owner:

[...]

18.2.2. the use for scientific research, education or experimental purposes;

[:]
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MOROCCO

Article 55 (b) of the Law Ne 17-97 on the Protection of Industrial Property (as amended by Laws Ne 31-
05 and Ne 23-13)

55. Les droits conférés par le brevet ne s’étendent pas:

[...]

b) aux actes accomplis a titre expérimental qui portent sur I'objet de I'invention brevetée;

[...]

MOZAMBIQUE

Article 75 (a) of the Industrial Property Code (approved by Decree Ne 47/2015 of 31 December 2015 )
75. Limitation of the rights derived from a patent.

The rights of the patent holder shall not extend to the following:

a) Acts relating to a patented invention for the purposes of scientific research;

[...]

NAMIBIA

Section 108 (c) of the Industrial Property Act 2012 (Act Ne 1 of 2012)
108. Limitations of rights.

The rights of the owner of a registered design do not extend to

-

(c) acts related to experimental use of the design or acts done on a noncommercial scale for scientific
research;

[...]
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NETHERLANDS

Section 53 (3) of the Patent Act 1995 (Act of 15 December 1994 containing Rules Relating to Patents)
53.
[...]
3. The exclusive right shall not extend to acts solely serving for research on the patented subject

matter, including the product obtained directly as a result of using the patented
process.

[...]

NEW ZEALAND

Section 143 of the Patent Act 2013 as at 16 December 2017
143 No infringement for experimental use.

(1) Itis not an infringement of a patent for a person to do an act for experimental purposes relating
to the subject matter of an invention.

(2) In this section, act for experimental purposes relating to the subject matter of an invention
includes an act for the purpose of-

(a) determining how the invention works:
(b) determining the scope of the invention:
(c) determining the validity of the claims:

(d) seeking an improvement of the invention (for example, determining new properties, or new uses,
of the invention).

[...]

NICARAGUA

Article 46 (a) and (b) of the Law on Patents, Utility Models and Industrial Design Ne 354 of 21
November 2000

46. Limitation of Patent Rights.
A patent shall not confer the right to prohibit the following acts:
a) those conducted in a private circle and for noncommercial purposes, and also those conducted

solely for the purposes of experimentation in relation to the subject matter of the patented
invention;
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b) those performed exclusively for teaching or scientific or academic research purposes in relation to
the subject matter of the patented invention, and those referred to in Article 5ter of the Paris
Convention for the Protection of Industrial Property;

[...]

NORWAY

Section 3 (3) no. 3 of the Patents Act (Act Ne 9 of 15 December 1967) (consolidated version of 2018)

3. The exclusive right shall not include:

[...]

3) Exploitation by experiment relating to the subject matter of the invention

[:::])

OMAN

Section 11 (4) (C) of the Industrial Property Rights Law (promulgated by the Royal Decree Ne.
67/2008)

11.

(-]

4 - The rights under the patent shall not extend:

[ess]

C) to acts done only for experimental purposes relating to a patented invention;

[..]

PAKISTAN

Section 30 (5) of the Patents Ordinance Ne LXI of 2 December 2000

30. Rights conferred by patent.

[...]

(5) The rights under the patent shall not extend to:

[...]

c) Acts done only for experimental purposes relating to a patented invention;
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[...]

f) Acts done for teaching purposes in educational or research institutions.

.

PANAMA

Article 19 (1) of the Law Ne 61 of 5 October 2012, amending Law Ne 35 of 10 May 1996 on Industrial
Property

19. El derecho que confiere una patente no producira efecto alguno contra:
1. Un tercero que, en el ambito privado, realice actos relacionados con la invencion patentada a

escala no comercial, con fines experimentales, de investigacion cientifica o de ensefianza y con una
finalidad no comercial;

[...]

PAPUA NEW GUINEA

Section 29 (4) (c) of the Patent and Industrial Act Ne 30 of 19 July 2000

29. Rights conferred by a patent.

[...]

(4) The rights of an owner of a patent shall not extend to:

[...]

c) acts done only for experimental purposes relating to a patented invention;

[..]

PARAGUAY
Article 34 (a) and (b) of the Law Ne 1.630/2000 on Patents (as last amended by Law N2 2.593/2005)

34. De las limitaciones al derecho de patente y agotamiento del derecho.

La patente no dara el derecho de impedir:

[...]

a) los actos realizados exclusivamente con fines de experimentacion y sin fines comerciales respecto
al objeto de la invencién patentada;
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b) los actos realizados exclusivamente con fines de ensefianza o de investigacidn cientifica o
académica;

[...]

PERU

Article 53 (b) of the decision Ne 486 of 14 September 2000 of the Commission of the Andean
Community

53. The owner of the patent may not exercise the right referred to in the foregoing Article in relation
to the following acts:

[...]

(b) acts performed for exclusively experimental purposes on the subject matter of the patented
invention;

[...]

PHILIPPINES

Section 72.3. of the Intellectual Property Rights Code, Act Ne 8293 of 1 January 1998
72. Limitations of Patent Rights.

The owner of a patent has no right to prevent third parties from performing, without his
authorization, the acts referred to in Section 71 hereof in the following circumstances:

[...]

(3)  Where the act consists of making or using exclusively for the purpose of experiments that
relate to the subject matter of the patented invention;

[...]

POLAND

Article 69 (1), (iii) of the Act of 30 June 2000 on Industrial Property (as amended up to Act of 24 July
2015)

69.

1. The following shall not be considered acts of infringement of a patent:

[.]
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(iii) employing of an invention for search and experimental purposes, for the evaluation thereof,
analysis or teaching;

]

PORTUGAL

Article 102 (c) of the Industrial Property Code (as amended up to Law Ne 46/2011 of 24 June 2011 )
102. Limitation of rights conferred by a patent.

The rights conferred by a patent do not extend to:

[

c) Acts performed exclusively for trial or experimental purposes, including experiments for the
preparation of the administrative processes required for the approval of products by the competent
official bodies, though industrial or commercial exploitation of these products may not commence

before expiry of the patent protecting them;

(-]

REPUBLIC OF KOREA

Article 96 (1) of the Patent Act Ne 950 of 31 December 1961 (as amended up to Act Ne 14112 of 29
March 2016)

96. Limitations on Effects of Patents.
(1)  The effects of a patent shall not extend to the following:
1. Execution of a patented invention for the purpose of research or testing (including research and

testing for obtaining permission for items of medicines or reporting items of medicines by under the
Pharmaceutical Affairs Act or for registering pesticides under the Pesticide Control Act);

[...]

REPUBLIC OF MOLDOVA

Article 22 (1) (b) of the Law Ne 50-XVI of 7 March 2008 on the protection of Inventions (as amended
up to Law Ne 101 of 26 May 2016)

22. Limitation of Effects of a Patent.

(1) The rights conferred by a patent shall not extend to:

[...]
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b) acts done for experimental purposes relating to the subject-matter of the patented
invention;

[...]

ROMANIA

Article 34 (e)of the Patent Law Ne 64/1991 (as amended up to Law Ne 28/2007)
34. The following acts shall not constitute infringements of the rights provided in Art. 32 and Art. 33:

[...]

e) use of the subject-matter of the patented invention for exclusively noncommercial experimental
purposes;

[...]

RUSSIAN FEDERATION

Article 1359 (2) of the Civil Code of the Russian Federation (Part IV).

1359. Acts which Shall Not an Infringement of the Exclusive Right to an Invention, Utility Model, or
Industrial Design.

The performance of the following acts shall not constitute an infringement of the exclusive right to
an invention, utility model, or industrial design:

[...]
2) scientific research of a product or process incorporating an invention or utility model, or

scientific research of a device incorporating an industrial design or the conduct of an experiment with
such a product, process, or device;

[...]

SAINT LUCIA

Section 62 (2) (b) of the Patents Act Ne 16 of 27 August 2001
62. Meaning of infringement.

[..]

(2) An act, which apart from this subsection would constitute an infringement of a patent for an
invention shall not do so if:

b) it is done for experimental purposes relating to the subject matter of the invention;
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[...]

SAO TOME AND PRINCIPE

Article 8.4 (c) of the Law Ne 4/2001 of 31 December 2001 on Industrial Property
8. Duration and annual fees.

[...]

4. The rights deriving from the patent do not include:

[..]

c) Acts regarding an Invention patented for scientific research purposes;

[...]

SAUDI ARABIA

Article 47 of the Law of Patents, Layout-Designs of Integrated Circuits, Plant Varieties, and Industrial
Designs (promulgated by Royal Decree Ne M/27 of 29/5/1425H (17 July 2004))

47.

[.]

However, the owner of the protection document’s right shall not preclude others from exploiting his
invention in non-commercial activities relating to scientific research.

SERBIA

Article 21 (2) of the Law on Patents of 4 January 2012 (Official Gazette of the Republic of Serbia Ne
99/2011)
21. Exceptions to Exclusive Rights.

The exclusive rights of a right holder referred to in Articles 14 and 15 of this Law shall not apply to:

[...]

2) research and development activities relating to the subject matter of a protected invention,
including activities that are necessary for obtaining an authorization from the competent authority
for placing on the market a product which is a drug intended for use on humans or animals, or a
medicinal product or plant protection products defined by the law regulating plant protection
products;

[...]
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SINGAPORE

Section 66 (2) b) of the Patent Act (Chapter 221) Revised Edition 2005, as amended up to the Statutes
(Miscellaneous Amendments) Act 2014)

Meaning of infringement.

66.

[...]

(2)  Anact which, apart from this subsection, would constitute an infringement of a patent for an
invention shall not be so if —

(b) it is done for experimental purposes relating to the subject-matter of the invention;

[...]

SLOVAKIA

Article 18 (1) (f) of the Act Ne 435/2001 Coll. on Patents, Supplementary Protection Certificates and
on Amendment of Some Acts [Patent Act (as amended up to Act Ne 125/2016 Coll.)]

18.
(1) Rights of a patent owner shall not be infringed if an invention is exploited:
[...]

f) in activity conducted for experimental purposes which shall also be studies, exams
necessary for registration proceedings pursuant to a special regulation.

[...]

SLOVENIA

Article 19 b) of the Industrial Property Act (ZIL-1-UPB3) (as amended up to 6 December 2013)
19. Limitation of rights conferred by a patent.
The rights conferred by a patent within the meaning of Article 18 shall not extend to:

(b) acts done for research and experimental purposes of any kind relating to the subject matter of
the patent irrespective of their final purpose;

[..]
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SPAIN

Article 61 (1) (b) of the Law Ne 24/2015 of 24 July 2015 on Patents
61. Limites generales y agotamiento del derecho de patente.

1. Los derechos conferidos por la patente no se extienden:

[...]

b) A los actos realizados con fines experimentales que se refieran al objeto de la invencion
patentada.

[...]

SRI LANKA

Section 86 (1) (i) of the Intellectual Property Act Ne 36 of 2003
86. (1) The provisions of section 84 shall:

(i) extend only to acts done for industrial or commercial purposes and in particular shall not extend
to acts done only for the purpose of scientific research;

[...]

SWEDEN

Section 3 (3) no. 3 of the Patent Act Ne 837 of 12 January 1967
3.
The following are excepted from the exclusive right:

[...]

(3)  use of the invention for experiments which relate to the invention itself;

[..]

SWITZERLAND

Article 9 (1) (b) of the Federal Act of 25 June 1954 on Patents for Inventions (status as of 1 January
2017)

9. Exceptions aux effets du brevet.

(1)  Les effets du brevet ne s’étendent pas:
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[...]

b. aux actes accomplis a des fins expérimentales et de recherche servant a obtenir des connaissances
sur I'objet de I'invention, y compris sur ses utilisations possibles; est permise notamment toute
recherche scientifique portant sur I'objet de I'invention;

[=]

TAJIKISTAN

Section 30 of the Law of the Republic of Tajikistan Ne 17 of 28 February 2004 on Inventions (as
amended up to Law Ne 956 of 19 March 2013)

30. Acts which shall not an Infringement of the Exclusive Right.
The following actions shall not be deemed infringements of a patent owners' exclusive right:

[...]

- scientific research or experiments in academic, educational and research institutions involving
devices incorporating inventions;

[s:]

THAILAND

Section 36 (2) no. 1 of the Patent Act B.E. 2522 of 11 March 1979

36.

[...]

(2)

[...]

The preceding paragraph shall not apply to:

(1) any act for the purpose of study, research, experimentation or analysis, provided that it does not

unreasonably conflict with a normal exploitation of the patent and do not unreasonably prejudice
the legitimate interests of the patent owner;



SCP/29/3
Appendix, page 38

THE FORMER YUGOSLAV REPUBLIC OF MACEDONIA
Section 91 (2) of the Law on Industrial Property adopted on 12 January 2009
91. Free use.

The right of the patent holder laid down in Article 89 of this Law regarding the exclusive utilisation of
the invention shall not relate to:

[...]

2) undertaking activities for research and development of the subject of the protected invention,
in particular: manufacture, use, offer for sale, export or import of the protected invention, including
also activities for obtaining approval for placing medications for human and veterinary medicine and
products for protection of plants on the market;

[...]

TONGA

Section 13 (4) (c) of the Industrial Property Act Ne 19 of 09 November 1994

13. Rights conferred by patent; exploitation by Government or person thereby authorized.

[l

(4) The rights under the patent shall not extend:

[...]

(c) to acts done only for experimental purposes relating to a patented invention;

[...]

TRINIDAD AND TOBAGO

Section 42 (b) of the Patent Act Ne 21 of 1996 (as last amended by the Act Ne 18 of 2000)
42. Limitation of effect of patent.
The rights conferred by a patent shall not extend to:

]

b) acts done for experimental purposes relating to the subject matter of the relevant patented
invention;

[...]
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TUNISIA

Article 47 (b) of the Patents Law Ne 2000-84 of 24 August 2000

47. The rights conferred by the patent shall not extend to the following:

[...]

(b) acts performed experimentally that relate to the subject matter of the patented invention;

[...]

TURKEY

Article 75 (b) of the Law Ne 6769 of 22 December 2016 on Industrial Property

75. Limits of the Scope of Rights Conferred by a Patent.

The following acts shall remain outside the scope of rights conferred by a patent:

[...]

b/ Acts involving, for experimental purposes, the invention, subject matter of a patent;

[...]

UGANDA

Section 44 (a) of the Industrial Property Act of 6 January 2014
44. Exception to exclusive rights.

It is not an infringement of a patent to use the patented invention without the authorization of the
patent holder in any of the following circumstances:

[...]

(a) to carry out any acts related to experimental use or research on the patented invention, whether
for scientific or commercial purposes;

[...]

UKRAINE

Article 31 (2) of the Law of Ukraine Ne 3687-XIl of 15 December 1993 on Protection of Rights to
Inventions and Utility Models (as amended up to 5 December 2012)

31. Acts which Shall Not an Infringement of the Exclusive Right.
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[...]

2. The use of the patented invention (utility model) shall not be considered to be the
infringement of rights deriving from a patent provided that it is used:

[...]

for scientific or experimental purposes;

[...]

UNITED KINGDOM

Section 60 (5) (b) of the Patents Act of 2004

60. Meaning of infringement.

[...]

(5) An act which, apart from this subsection, would constitute an infringement of a patent for an
invention shall not do so if -

[...]

(b) it is done for experimental purposes relating to the subject-matter of the invention;

[...]

UNITED REPUBLIC OF TANZANIA

Section 12 (4)(a) (iii) of the Zanzibar Industrial Property Act 2008 (Act Ne 4 of 2008)
12. Rights conferred by a patent.

[...]

(4) (a) The rights under the patent shall extend:

[i)

(iii) to acts done relating to experimental use on or relating to the patented invention, whether for
scientific or commercial purposes;

[l
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URUGUAY

Article 39 (c) and (d) of the Law Ne 17.164 of 2 September 1999 regulating Rights and Obligations
relating to Patents, Utility Models and Industrial Designs

39. The rights conferred by patents shall not cover the following acts:

[s:]

(c) acts carried out solely for experimental purposes, including acts anticipating future commercial
exploitation, carried out during the year prior to expiry of the patent;

(d) acts carried out for teaching, scientific or academic research purposes;

[...]

UZBEKISTAN

Section 12 of the Law of the Republic of Uzbekistan Ne 1062-XIl of 6 May 1994 on Inventions, Utility
Models and Industrial Designs (as amended up to Law of the Republic of Uzbekistan Ne ZRU-446 of 14
September 2017)

12. Acts not recognized as an infringement of a patent owner’s exclusive right.

The following shall not be recognized as an infringement of a patent owner’s exclusive
right:

[...]

the conduct of scientific research or an experiment on means containing industrial
property subject matter protected by patents;

[...]

VIET NAM

Article 125 (2) a) of the Intellectual Property Law Ne 50/2005/QH11 of 29 November 2005

125. Right to prevent others from using industrial property objects.

[...]

2. Owners of industrial property objects as well as organizations and individuals granted the right
to use or the right to manage geographical indications shall not have the right to prevent others from

performing the following acts:

a/ Using inventions, industrial designs or layout-designs in service of their personal needs or for
noncommercial purposes, or for purpose of evaluation, analysis, research, teaching, testing, trial
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production or information collection for carrying out procedures of application for licenses for
production, importation or circulation of products;

[...]

ZAMBIA

Section 75 (1) of the Patents Act 2016 (Act Ne 40 of 2016)
75. Limitations of patent rights.

(1) Despite any other provision of this Act, rights under a patent shall be limited to industrial or
commercial activities and shall not extend to the following:

(a) acts done by any person, involving a patented invention, for scientific research;
[...]

(d) acts related to experimental use of the patented invention;

[...]

(2) Where test batches of a patented product have been produced in terms of subsection (1), the
term of the patent of the original product shall not be extended.

ANDEAN COMMUNITY

Article 53 (b) of the decision Ne 486 of 14 September 2000 of the Commission of the Andean
Community

53. The owner of the patent may not exercise the right referred to in the foregoing Article in relation
to the following acts:

[...]

(b) acts performed for exclusively experimental purposes on the subject matter of the patented
invention;

[...]

EURASIAN PATENT ORGANIZATION

Rule 19 of the Patent Regulations under the Eurasian Patent Convention (adopted by the
Administrative Council of the Eurasian Patent Organization (EAPO) at its second (1st ordinary) session
on 1 December 1995, with the amendments and additions adopted by the Administrative Council of
the EAPO at its thirty second (22st ordinary) EAPO AC session on 1-3 November 2016.

19. Acts not Infringing the Eurasian Patent.
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The following cases of the use of the patented invention shall not constitute an infringement of the
Eurasian patent:

use for scientific research and experimental purposes;

[...]

GULF COOPERATION COUNCIL (GCC)

Section 14 (1) of the Patent Requlation for the GCC States was approved by the GCC Supreme Council
during its 13th summit held in Abu Dhabi 21-22 September 1992

14: The rights under the patent shall not extend to:
1) Acts done particularly for scientific research purposes.

[

ORGANISATION AFRICAINE DE LA PROPRIETE INTELLECTUELLE (OAPI)

Article 8 (1) c) of the Bangui Agreement of 2 March 1977 on the Creation of an African Intellectual
Property Organization (1999)

8 (1): The rights deriving from the patent shall not extend:

(c) to acts in relation to a patented invention that are carried out for experimental purposes in the
course of scientific and technical research;

[

NORTH AMERICAN FREE TRADE AGREEMENT (NAFTA)

Article 1709 (6) of the North American Free Trade Agreement of 1 January 1994

1709: Patents.

[...]

6. A Party may provide limited exceptions to the exclusive rights conferred by a patent, provided that
such exceptions do not unreasonably conflict with a normal exploitation of the patent and do not

unreasonably prejudice the legitimate interests of the patent owner, taking into account the
legitimate interests of other persons.

[...]

[End of Appendix and of document]



